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niîist bc an answer to the action in full. The
defendant mueit say, 111 bring forward some-thing whicle Sliews that you are not now entitlcd
in equity to go on, but that you neyer will bc.' "
So there was judgment for the plaitiif on the
denturrer.

These authorities plainly sbew the plea ie flot
a good piea ln bar, even witli the provisions of
the Englisli Bankruptcy Act, because a Court of
Equity never would grant an unconditional in-
junction on the tficts shewn. Our statute --on-
tains no such stringent provisions as to election
or petitioning creditors' debt, as are contained ln
tise Eniglisli acts, and much of the rcasoning
under those acts is inapplicable hiere.

It may be urged that this is la affect pleading
the pending of another action iii abatement. 1
doubt if atny euch plae, can bo pleaded by way of
equitable defence ; but it is pladed after issue
joined on other pleas, and not in lhe manner that
n plea la abatementileuaually pleaded. It seems
hardly a proper plea to set up here; for the ac-
tion to be abated is the one first commenced, and
tbe proceedings, la which the subject niatter of
the abatement arose, was taken, after this action
was at i2sue.

The case of Place v. Polis et al., 8 Ex. 705,
seems an express autbority that thie is nlot a good
plea la bar, and that it would not be proper te
plead it as it is now pleaded bere. That was an
action for freight, and defendants pieaded after
the commencement of the action, and in bar to
its fnrther maintenance, that, iu consequence of
certain proceedings la the Admiralty Court la
relation to a bottomry bond on the samne vessel,
tbey were monisbad and compelled to briug the
fui] amounit of the freigbt into court, and tbey
had doue su. In giving judgment Baron Parke
said: 4"Now, if the affect of payment of freight
into that court, by virtue of and in pursuance of
a mnonition le mereiy to suspend the remedy of
tise owner of tbe sbip for freight until that court
shau have decided the question on the bottomry
bond (la Nvhblh case they would hand over aithar
thse vilhole of tise freight or so mucis of it as would
ho more tilan sufficient to satisfy thse bond, if it
were good, to the party paying it), the plea
would lie in suspension of thes action only, and con-
seçuentl'y ulad, inasmucli as there canuot bc such
a plea; for if the nature of the case le such as
to make it right that thse cause of action should
ho suspended, and, consequently, such as to
darnand tise interference of another court, the
remedly 'wouid ho by application to its equitabie
jurisdiction."

I bave looked at ail the cases ret'er-red to by
MNr. Boyd, and as far as I cau understand thse
principies set forth lu thaxn, thse proper mode of
relief, wbcn a party, 'who bas proved a debt la
bankruptc'y, le proceediug at law, under the
English Bankruptcy Acte, as well baforo assince
tise statute of 49 Geo. III., le tu apply .o thse
Court of Chancery to strike out thse proof, or to
thse Conmoun Law Court to stay proceedings.

I have not as yet arrivcd at tise conclusion tisat
under our Insolvency Act an insolvent bas the
sanie ri-lit to take those proceedings that a bank-
rupt had lu England, even before tise statuto of
49 Ueo. III , aud our statute contains no pro-
visions on tise subject nt ail anialogous to those

contained ln that act and repaated ia aubsequent
etatutes.*

Many of tise arguments and suggetion,
quotad fromn thse daoldad cases refer peculiarly to
thi8 case, for it was admitted on tise arguinent
that tise proceedîngs against the defeadant it
insolvency isad been set aside on tise ground, el
I underetand, tisat tise estate of tise defendat
had not hecome suhject to compulsory liquidatlo.

T'ýc:re will be judgment for the plaintiff on tnt
de.aurrer.

Judgment for plaintiff on demurrer.
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DARLING V. SIIERWOOD.
Couniy <3.urt appeal-3ond-Sureties.

The 27 Vie. ap.àd4, le lntended fur the benefit'of per>n!
sulug Ia thse narpe ef othern, and ite only effect le to
oxtend thse words Ilany party to a eause," ln cap. 15, ws.
O7 C. S. I. C., to tise case of thse ben.mficial plaintiff.

Wbere on an appeal by thse defenaat la thse court beio.
thse bond was execute'! by tivo suretl as only, HU), thaten
tbat ground thse appeal muet ho struck out ef thse pe:
wlth costs.

[P. C.. M. T, si;
Thsis was an appeal by the dCfendant il. 81

action hrought la a County Court froin ajue J;.
ment of that court, discharging a rule nisi forài
new triai. After tise appeal had been set dowa
for argument, Robert A. Harrison obtaine] a
rule nisi, cailing upon thse appellant to sheot
cause wby tise appeal should not be set asile
and struck out of the paper wîth coats. upon the
ground, that tise appellant bad not filad in the
court beiow the, bond required by tise statute

Promn tise affidavits filed, it abpeared tisat thî
bond had not been executed by tise appalluit
iiseif, 'but hy two, sureties alone. It was stâtzý
tisat tise defendant did flot reside la thse couniv,
but at some distance tiserefroni, and that, couFq.
quently, lie had not been able to execiite ihs
bond within tise four days aliowed for filiaeg- ï,

Mloss, siowed cause, and argued tîcat thse wsurJ'
of the etatute 27 Vic. cap. 15, were wide eriuugb
to include avery case, as well tisat of defeiidiui
as of plaintiff. That to confine the operation J
the statute to thse case of beneficial plaintifsi
suing in tise namne of others, was3 giving sueb
persons an unreasonable advantage, hecau-,e
greaier necessity existed for their joiaiug in the
bond, than for reai plaintiffs or dafendaris,
hecause the latter classes wero already liablefor
coste, as parties to the suit.

Harrison supported hi8 rule, referring to Tuze'
qt. v. Preston, 23 U. C. Q B. 310, and Penil.-y.d

v. Hfeath, 24 U. C. Q. B. 464, and argued abso
thse preamble of the statute she%çed tisat iti ea!y
objecte were beneficial plaintifse, not parties9 tu
thse re.-ord, citing Dwarris ou Statutes.

MoRRItSON, J.-In tise tvo Cases referrad to br
Mr. Hlarrison, tise Court of Queen's Beasc féit
difficulty in giving a satisfactury constructiol. li
tise affect, of tise Amending Act, 27 Vic. cap. 14.
upori secs. 67 and 63 of thse County Court Act
Con. Stat. U. C. cap. 15. The prasent casu. *
somewbat difeérent froni eitiser of the cases ciîd
haro ; the defendant below le appellant, and the


