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bt 1 '.'>rtgagee wss flot obiigeu to ie a crruj
POWeira a t lilerty, in lieu thereof, to exercise the

Do !e O sale contained ln bis mortgage.
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V. TEEc KvNGSToN PERMANENT ]BuiL-

DING SOcIRar.

2~~er,,poundage- Om. Strzi. U. C., c. 22, me. 271.
I"fithttff bd btai.ed a decree In tbts castie agateet the
O0 ndultq bv which mouey won ordered to but paid, and

ahh h plitiff luued execution and todged It tIn
bés utd@ of a obertif. Alter Belture uûder the wrlt, but

Obt the8 lanney was levted, the. defutudant moved for aud
eul8 tes,. to re.hcsr the cause, and a utay of the. cxe-

*e C,, On the ternis of' psytug the moucy loto court, whlch
dtyionc: Hfd that the sherliff, not having actually

to'1the mouey uder the executin, wan not enttltd
bd> 0%dagi, but te, tees onty for scrvtcs sctusliy reuder-

' O Sc bttled by s j udgc In chambero.

or' decree had been pronounced herein in favor
hitePhtintiff, directing the defendants to psy

'uit certain suni of money sud bis coste cf the
ti * ~EXecution bad been sued ont by the plain
au 0 eforce the payaient of these amounts,
tet 0 "ce lu the bauds cf the sheriff of Fron-

te. after t e sheriff had seized under the
b' ,ut before any sale had taken place,

fui. floe een levicd, the defendants meved
lb5 it '5 dObtined leave te re-hear the Cause, and

PLs11inbd been stayed on the terms o!'
Pl aiu9 te moriey inte court, and the costs te the
If t 9b soliciors. they undertakiug te psy theni
toaîe decree should be reversed. The meney sud
ht hft8d been duly paid accordingly, and a re-
beldi.rg Lad taken place, sud the deoree been up-
h00j , aud ncow the the sheriff pre.qeuted his petu-
DQQý ritYing psymcnt, by the defendants, o!' bis

S. lae oit the money and Costa.
et 1!i.it kIle, for the petitioner. The sheriff is

14 hOt poundage if goods are seized and the
41tt teàe, hogit the money be net paid te

ton 0" assthrough bis bands: Morris v. Boul-
, O(0 Ij C Cam. R. 60, 67, 70; Thtomas v.

12 U. C. Q. B. 148 ; Brown y. john8on,
8 411: - J. 17.
illitd 't contra. The application is impropcrly
lgt by the sheriff; the sberiff's remedy 15
t" teplainti!', net tbedefendautis.* The

%tt 0 U t
forrj5 y. Boulton was dccidcd on the

bttty Of Eu glish cases which have since
LfQ5  .vrldl ii point, by the case cf

8. ~jJJuris31 L. J. C. P. 361 ; 6 L. T. N.

~1il 4~~ fia/ete cure the objection as te the
riift5 alç h e atpplication, appearcd for the plain-

8Ouad censenteci te the order goiug.
S114 0tIlrSTC.-The exeaution having is-

iî1 yu 0f thiri court under the decrec orngin-
teral i the cause, the sheniff seized under

thi () uOtgaes ef the defendauts for the
erp@e f aingthe meney. The defendants

%L4e11o resente d a petition for rc.hearing,
ti.ple. to have executien stayed lu the

dei0  O t. applications were grsntéd ou
Soat Paying into court, as they subse-

%t%2 r"et Wucer, Ri1way~ (bo., Q. B., Rhia"
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quently did, the full amount of the debt, interest
and costs, flot includiug the oheriff's fees or
poundage, as to which ne provision was mrade.
The petitien. of re-hearing was disniissed, and
the money in the court paid eut to that plaintiff.
The oheriff new presents a petition, asking that
the defendants Mray be ordered to psy bis fees
and pounidage upon the money brougbt iuto
court, alleging that be would bave made that
money under the writ in his bauds. hsd flot its
execution been stayed by the erder of' titis court.
Iudependently of the statute to which 1 shali
presently advert, there t-eems to have been no
oettled notion, as to the practice which, prevails
bere in similar cases at law. Morris Y. Bouliûn,
2 U. C.. Cham. R. 60, before Burns, J., decides,
that, under such circumstances as the present,
the sheriff is entit!ed to poundage ; see on the
saine subject Brown v. Johnson, 5 U. C. L. J. 17 ;
Thtomas v. Cotton, 12 U. C. Q.. B. 148. The Ian-
guage o>f the two judges, Erle, C. J., and IVilles,
J., whe expressed their opinions on this question
in the recent case of Miles v. ilarris, 31 L. J. C.
P- 361, is net quite reconcileable, althougb they
concurred in judgment. The 271st section, how-
ever, of the Common Law Jrocedure Act, ch.
22, of the Con. Stats. of U. C., 'which assumes
to condense and explain, though it rnateriafly
alters in titis respect, the provisions of' the Stat-
utc 9tit Vic., Ch. 56, sec. 2, enacts that l I case
the real or personal estate of' the defendant be
éeized or advertised on an execution, but not
sold by reason of satisfaction having been otber-
wise obtained, or fremn one ether cause, sud ne
ntoney be actually levied on such execution, the
sheriff shahl not receive poundage, but fees only
for the services actually rendered ; and the court
out of whicb the writ 'imsued, or any judge
thereof in vacation, May allow 1dm a reasonable
charge for any service rendered in respect
thereof, in case noe special fee be assigned ln
any table of' costs" The practice of titis court
is, by statute, made analogous. to that at law,
on proceedings by executiots. It seems plain,
theref'ore, under the clause of' the statute just
quoted, that the sheriff is not entitled to Pound-
age, but only to fees for services actually ren-
dered, to be fixed by the court or a' judge ln
Chambereq. The words "6money actually levied,"
contrasted with the preceding words, mean, I
think, money actual)y obtaiued by the sheriff
biniseif, out of the goeds. There would have
been a difficulty iu the application at the in-
stance of the sheriff, had trot the plaitîff ap-
peared iu support of it. The immediate remedy
of' the sheriff is ordinarily against the psrty who
sets him in motion, sud.the plaiîttiff might have
made such arrangements with the defendants se
would have deprived himi of' aty ight, and the
sheriff of auy right in his name,' to proceed
agaiust them. The plaintiff, however, cousent-
iug, aud the proceediogs having been stayed for
the benefit of the defeudarits, ]et the petition
stand over with liberty te lte sherif to produce
before me eviderice, te satisty nie what charges
it would be rea@ouable to allow hlm, for bis
action ln the matter, aud for the recovcry o!'
these he may he allowcd to procecd on the exc-
cution which is now ini abeyance.*

*Sec Eitorlal remarria on page 86, ante.
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