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action wto founded was eigned and sealed in
'Montreal, ont of the jarisdiction.

I. M. ' l7arl, for the piaintiffs, showed cause,
aud filed an affidavit setting fortin, that the
defendants were iflcorporated by acte of the
P>rovince Cf Canada, and were authorised to do
business tiroughout the whole of the then Pro-
vince, audto open ageacies or branch Offices for
the transaction of their business; th'at the ap-
plictition f)r insurauce was made, and the pre-
talut thetefor paid to the defendants' agent ini
Turonîto, and thatt the policy was delivered to the
plain tifsi ha Toronto by the agent of the defend-
Ruts.

MR. DALTON-The cases in whicb a foreigfl
defendant may be served out of the jurisdictiofl
tire, 1, where the action is brought for a cause
of action vhich arose in Ontario-which 'would
nîcan in d1is case both contract and breach-or,
". for brecch of a conitract made in Ontario-
and 1 think this policy of Insuratîce was Fo made.
In Cheapmaîî7? v. Cottrelt, 3 1-uri. & Colt. 865,
a promissory note mnade, as far as writing and
signing could nînke it without delivery-in Paler-
inu-wiiii sent by the taker to bis own agent in
bondon and there delivered to the payee, thilt
vas under this tstatute belld to be a contract
mnde in Eaglanfd. Biiron Martin in tlîat case
ptet the case of a ideed. lie says: " Suppose a
(1ed bsigned atid Fealed, and entt ta an agent to
deliver, bot betore lie do0es sO the delivery is
r'evuked, that is nuo valiul 4leed."

1 silal, therefore, discimarge the suminons witb

Surnirons di8(-hairged uitm co8ts.

ENGLISH REPORTS.

COMMON PLEAS.

SYKSc AND OTHFEts, EXECUTORs, v. SYKES AND
A NOTi kai.

Executor de son tort-.t;cktFi. fa.

Tho, exeoteitr sud exe.untr!x of S. a1ppeint(ed C., the bu';
tead oft te exeintrix, to etomtiîmu.. te c-arry on1 the lînsi-
(ý :ý. bctore prht.A jud(gtieilt was cntered OP

uuguiiîst C-. as evtotr of s.
lic!, that the slteiti eeiid Ilut seize gaucis Or S. il, the

1 sesil n of C. s nlager foi the executors.

[18 W. R. 551.]

This was an action hy Albert Sykes and Han-
iiih ,Shaw, execUter and exectitriz of Eflen $ykes,
,stzaiiîist <lie sheriff of the WVest Riding of York-
sbire, ajcd ligtiifst Love, an execution creditor of
w. H. Shaw, wha had entered np judgment
nigainat W. IL. Shaw and issued execution against
WV. H. Shaw as execUtor of E!len Sykee. 9The
declaration was for trover and trespase. The
detendants severaly pleaded the general issue

liiia justification under a writ of fi1. fa. on a
Judgtnenit eniteregi up agiinst W. Il. Shaw as ex-
ecuitor of Ellen Sykes.

Lt uppeatred at the trial that Ellen Sykes car-
riedl on tlie business of iîaariuf'cturing cheraist
l Piîe %Vest lifliig of Yorkshire, and that w. IlI.

Shaw mniagedl tte buisines4s for lier. Site died
i 1868 muiid ly lier will nppoitited Albert Sykes.
re.-Iident in ýScutl:ind,îexecuýtor, and liannah, the

wife of W. H. Slhaw, execatrix. W. H. Shawv
continued to manage the business, In iMarch.
1869, Love obtained judgment by default against
W. H. Shaw as executor of Ellen Sykes on a bill
of exchange. A writ offierifactas8 wa sued out
and delivered to the sheriff of the W'est Riding
of Yorkshire, against W. H. Shaw as executor
of Ellen Sykes. The officer, in execution of this
Writ, eatered the chemical manufactory occu-
pied by W. H. Shaw, seized and sold goods seuffi-
cienit to satisfv the judgment. After tbe seizure
and sale of the gonds, Albert Sykes and llannah
Shaw proved the will as executor and executrix
of Ellen Sykes. At the trial of the present ac-
tion there was eonfiicting testimony as to whether
W. H. Shaw was managing the business as mana-
ger and servant of the executor and executrix,
or as exectîtar de 8oti tort. The jury found that
the goods were in his bands as aigent of the ex-
ecutors. A verdict was entered against the
sheriff for £100, leave being rescrved to enter a
verdict or nonsuit (,n the ground that the sheriff
was jastifieil under the fi. fa. in seizing the goods
and a verdlict was entered for the defendant
Love, the execut ion debtor.

Field, Q C., having obtained a mile accordingiy
for the sheriff, and Kenîpluy having obtHined a
mule calling on the defendant Lave to shew cause
Wby the verdict founîl for bita slîould not be set
aside and a new trial bail, on the ground of mis-
direction of the learned jndge in ruling that
there wae no evidence to fix Love with liability
for the iseizure of tbe goods by the sheriff

-Kemplay shewed cause against the ruie obtain-
ed by thse sheriff -The jury bave found that the
executors continued the business. The execu-
tors, altlîongh tbey dii flot prove the 'will tilI
after tbe seizure, yet their titie relates back to
the death of the testator. They coutd appoint
an agent. Ile cited Williams' Excutors, 6th
ed. 247, 291. Thse executors have the saine
power <o dciii with the property before prîmbatO
as subsequenit ta it : 5 Coke, 28. An execator
Maîy, before proboite, appoint an agenît: Williamas
On Executars, 251, 253 .Pou/il v. Simiso't, 9 Q.
B 3 .5; ll v, Eliioti. 3 Peake N. P> C. 119 ;
Ilooper v. Summcrseq, Whitwick, 16. Tbe other
side are preclutied trota saying that a aia can-
flot he his wife's'servaint ; Sharland v. Mildon, 6
Hare, 469. [BOVILL, C. J..-In Pudifei v. Priest
there was no rightful executor.] Coulie v. Ald-
richm, 4 MI. & S. 175, is the nearest cuise ta this;
but the jury folind the otlier way : Juill v. Curtis,
14 W R. 125, '35 L. J. Ch. 183.

Field, Q C., and Furies, in support of the rie.
-The only evidence of Shaw being the agent tO
the ezecutors is the statemient of the Scotch e£'
ecutor that he was @o : WVebtîer v. iVrttiser, 10
VeCs. 93 [BOvILL, C.J.-You must niake Ott
that Shaw. who interaieddles with the estato 019
agent of the executars le a tort-feas'ur ] ThO
gonds were in Shaw's possession. îS/ariid 1,
Mm/don, 5 Izare, 469, is clearly an authoritY in
my favor.

BOVILL, C. J.-The judgînent ln the original
action w:îs againet Shaw as executor of Elleu
Sykes. The writ of execution directed thoe
sheriff ta levy goods of Ellen Shaw in ls bantds
as executor. The sherifi îccordingly seized a1nd
sold the gonds in question. There is .. doubt


