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MONTREAL, DECEMBER 14, 1877.

SUPERANNUATION.

It bas more tbiun once occurrec to us
that thîe mode cf granting siperannuation
allowances to the judges of the Superior
Court should be considered with I view
te its amendment, an1d the commsents of
English newspapers on a recent speech
of Sir Fitzroy Kuelly, Chief Baron of the
Exchequer, have led us to think the pre-
sent timue not inappropriate for offerinig
some suggestions on the subject. It is
comiparatively iminaterial te us wvhetlier
he critîcisis of tihe English presa an Sir
Fitzroy Kelly's iceit political speech

are just or unjust.* It i s alleged that Sir.
F'itzroy Kelly is so nuch afilicted with
bodily infirnity as to be uînable te perfonn

bis judiciail duties, and that efforts were
Inade to induce Iiin te retire sone years
ago, nd that lie lid objected to do se

til his political friends should ho in

power. We may observe ce passant
fht tliere is an ctiqictic amnong English

jui.ls, for·tunately not known in Caiada,
virlioli induces judges te retire se as te
give the patronage consequent on snch
retirenienttt tohe political party, by wvhich
theey were appointed. As an illustration,
ajudge iho owed his elevation to a Whig
'goveinument would endeavor to retire on
superannuation when a whig governnent
iras in porcer, and vice veea. Now Si,
Fitzroy Kelly liad been Solicitor-General
and iAttorney-Gencral unîder the Conser-
vatives, by whon lie was appointed chief
Baron. It is said that Mr. Gladstone's
governmlent vished him to resign, anld
tlat lie declinecdi but it is further said
that, though the Conservativesliaie been
four years in oflice, he still holds on,
although upvards. of eighty years. of age.
The q"estion th a, is raised is sinply,
whether some plan ouglit not to be de-
vised for counpelling judges to retire on
superannuation after they have attained
a certain age. In Canada cases have oc-
curred in which judges have retained
office after they had notoriously become
unable te discharge theî' duties. If w'e
cite a recent case it is inost assu'edly
wcith no desire te impute blamie, but
iather te establish the principlo for which
ie contend, and whbiclh is sinply this, that
a certain terim of service as a judge should.
entitle the incuinbent tea superaniuation
on full salary. On no other ternis can we
conceive that it ivould be just to enforce
r'etirenient, and by adopting this principle
coupulsory retiremient night very ivell
be enforced. Our' allusion is te the case
of't e late Clief Justice Daper, and ire
have no hesitationlin affirmiing that, after
his long services, publie opinion :ould
have supported bis retirenent. oi full
salary in preference te a protracted leave
of absence vliieh could hardly have been
ref'used. It seemîs desirable thiat it shîould
be clearly understood that the compensa-
tion aivarded to the judiciary and to the
inemubers of the civil service in the forns
of superannuation alloivance is intended
more for the beiefit of the public ser-
vice than fo'r that of the individual.
Ou judiciary lias during a considerable
period been independent, amd the mem-
bers of the civil service in practice
liold their offices duming good beliavioui,
oc the unsderstanding, bhowever, that they
consider it their duty and thseir privilege
ta abstain fron taking part in jsolitical
contests. Our neiglhbors south of the
ine, at enst the most intelligent of them,

are anxious for civil service reform, but
they vilii never be cble to put thlat ser-
vice on a satisfactory footing until they
adopt the principle of superanuation
allowances. It lias been invariably founîd
iii practice tiat, even ivith superannua-

tion allowances, there isgreat dificulty in
effecting the remeval from oflice,of mien
who, fran age or bodily infirmity, are
rendered incapable of dischaI'ging tieir
duties satisf'actoiily, but vho are naturally
univilling to sibmnit to a i.eduction of
their incoie. Tlhis difliculty iwas f1ounI
so great in the civil service that a reguila-
tion was at last adopted, that no public
oflicei shouîld be perinitted to hoeld office
after the age of sixtyfive, inlessJe iwas
able to procure a certificate froin the
head of his departiient that he as
competent to discharge his duties efli-
cienfly. Under that rule more than one
public officer lias been co-spelled inticli
agiist his ovn inclination to retire fron
the civil service. We ia incliied to
think that eveni greater liberality migixl
be advantageoisly extended to old publie
servants, and that in cases welicn old age
wvas comibined with length of service, re-
tireient on fuil pay night be perimitted.
The adoption of such a priiciple is eveii
more necessary in the case of the juds
than of flic memîîbers of flic civil ser-
vice, inasnnclh as they are more inde
pendent, and the difliculty of' removing'
then consseqiently muincl gren ter. Wec
have adverted to a reccnt case in On tario,
but in the Province of' Quebec several
cases have occurred of judges wlio have
retained ofiice long after tihe timse iien
universal public opinion ivould have
pronoinced tliciin ineligible, siiply fioi
age or bodily iifirmitj. Now such a
condition 'of tLhings ouglt not to bo
tOlerated. It entails evils of consi-
der-able magisitude to the public, and
great injustice to the vorkiiig jiidges
It vill not bc mnaintained that we have
too large a staff of jiuclges, on the con-
trary, they seem te iave quite as inicli
w'ork as they are able te perforin. lie
difliculty is b;y no neais peculiar te Cai-
ada. Ve have referred to a case in point.
in Englind,bust many such have ocurred
of late years in which judges, notoriously
unfit for vork, have persisted in retinîî-

ing officoe. It is liardly possible to provido
for every case, but ive think thuat it would
be a step iii thue ighit direction te aniend
the Judges' Penssion Act. A tinie ouglt te
be fixed by Act of'larliament vbeiijcdges
should have i option but retiremnent,
niid thîis vithout interfering ivith their
existiig riglhts. It sceins but reasonable,
and, noreover, is quite consistent wvith
Ihe Civil Service Superannuation Act,
tlat lengthof service as Wel as age should
be taken into consideration in dete-rinii-
ing the amoiunt of pension, but certainîly
sonie principle should be established by
law' wrhich wrould talCe it Out of Ie poiver
of individuals to bc jutiges in iheil owin


