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Province of Prince EdDWard Fsland.

SUPREME COURT.

SULI.XVAN’ C.J] , [Feb. 17.
. DAVIES 7. MCINNIS.
Sheriffi_Negligence in not levying—Notice of rent due landlord—Action
brought before veturn of fi. fa.—Attornment— Verbal notice.
" Plaintiff placed a fi. fa. in the hands of defendant as sheriff on 29th Nov,,
f0;)3’ returnable 3oth May, 1894. On 23rd May, 1894, the fi. fa. was renewed
one year. The Writ of Summons was issued April 18th, 1895.
ha At the trial it was proved that in the Spring of 1894 there were good§ in the
th nds 01.' the execution debtor which might have been seized, of which fact
€ sheriff had notice but did not seize. On the debtor’s farm there was a
::I)"tgage, with an attornment clause and one year's rent, $200 (more than the
d ue of the goods in question), was due and unpaid. The mortgagee gave
efendant verbal notice that he would come in as landlord for rent if any levy
Were made,
the For tht.i_d(':fe'hdant, it was contended that even if the sheriff bad levied,
rentp_mbabl_llty was that the mortgagee, as landlord, w'ould have clanne@ as fgr
rent in arrear, and there would not have been sufficient goods to realize this
th ,ar‘\d COl?Se([uently plaintiff suffered no damage. Defendant also Fontended
at this action should not have been commenced until the expiration of the
gi'ar .for which the fi. fa. had been renewed, citing Moreland v. Leigh, 1
;ll‘k]e 388
plai f{eld, that the circumstances did not lead to the conclusion that the
in‘[:_t'ﬁ would not have realized, had a levy been made, and that the. damages
levi is case was the value of the goods upon which defendant might have
Vied, but did not.
“rit'lidd’ also, that the notice of the mortgagee, as landlord, not being in
ing, was insufficient under the statutes of this Province.
$00 On the point raised by defendant that the action was comr‘nenceq too
Wasn’ the learned Chief Justice said : “In support of .thlS contention reliance
i hplaced on the case of Moreland v. Leigh, from which a general m'ferencF
af(eg t be drawn that an action could not be commer.lced against a s.her!ﬁ’ until
andr' he had returned the writ. That case was decided at le'l f"ru'ls in 1816,
o mls somewhat imperfectly and irregularly reported ; }mt, as _1t is, it appe?.rs
or € to be 'distinguishable from the present case in this, that‘nt was an 'acu(?n
At Not having the amount of the levy at the return of the writ. It is cited in
in mso’."s Sheriff Law as an authority for this proposition : that ‘.not return-
eﬂg a writ without other default, is not a cause of action.’ It was cited without
€Ctin Jacobs v. Humphrey, 3 L.J., Ex. 82; and Mason v. Paynter, 10 L.J.,
utB 279 and in Mullett v. Challis, 20 L.]., Q.B. 161, it was cited by cotfnsﬁl
av.“Ot followed by the Court. . . . In the present case the plaintiff
o Ing waited until after the return day named in the writ and ur.ml the lapse
Nearly eleven months after the renewal of the writ, in all a period of nearly



