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the verdict was upheld and appeal dismnissed wîth, costs. ln 189 6 the defendant

issued a fi. fa. for the costs. 'lle plaintiff's attornley applied to set the fi. fa. asid .e,

and for a day of proceedings, and the defendant's attorney being preseflt in

court, heard the application. He withdrew the first execution and issueda

second one. The plaintiff's attorney mioved the Court iii Hilary Tenur tO set

aside the judgment on the ground that the cause had neyer been entered, and

failing that, to set aside the writ of fi. fa. on the following grounds:

(i) That the writ of fi. fa. was flot issucd within a year and a dlay.

(2) That the attorney issuing the fi. fa. was in <ontemlpt, inasniuch as he

was present in Court, and'knew that a stay of proceedings had been granted in

the matter.

(3) That no memorial of judgînent had been recordcd withirl five years

from the signing of the said judgment.
Cap. 8, Acts 188o, s. 8, provides: "4That during the lives of a party to a judg-

ment, or those of them during whose lives executi>n mîght formrnCry have

issued within a year and a day without a scire facias, writs of executiofi iinaY
be issued within a period of twcnty years froîin the signing of s-uch judgn1ienti

without the revival of the judgmnent."1 Sec. io provides, "the provisions of this

Act shall apply to ail suits now pending in which a plea or pleas hiave not beefl

delivered" but flot to " any suit now penfirn ' in whichi a plea or pleas had

been delivered. In this case the pleas hiad l>een delivereci before the passing of
the Act.

Helit, (i). That the plaintiff was estopped, after contestilIg the case at

the trial, and arguing the appeals, fromi taking advantage of his (>Wn neglect t
enter the cause.

(2). That defendantes attorney was flot in contemipt. a)jyt h
(3). That the îoth sec. of cap. 8, Acts î88o, must be held to a cel tanth

provisions in that chapter enabling a defendant to give notices of defenc,an
not to section 8.

Car/eton, for the motion.
Coster, contra.
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It mnay be useful to note here the authorities cited on the argument of thi%
case before Mr. justice Tuck, a mcmr. of which was sent to us after the publi'

cation of the note of this case as it appears arnte, P. 131 :--C/Iark v. A ddY, 10

Ch. App. 676, 2 Appeal Cases 423 ; Curtis v. P/att, 3 Ch. l)iv, 13 5 ;Procar V
hennis, 36 Ch. L)iv. 740 ; Thte Ticket Punch and' Register GO- v. Go/b/s

Patents, i i Times Law Reports 262; and Dudgeon v. T-hompsofl, 3 APPCSI 1

Cases, 44.


