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CRITERIA OF' PAUTNERSHIP.

scems best."1 And subsequently the statute
28 & 29 Vict. c. 86 was enacted, sanctiening
the ratio decidendi cf Cox v. Jielman, and
detining specitically wbat conditions should
be beld net te censtitute tlic liability cf a
-partner.

'l'lie want cf scientific certainty and uni-
fermity in the eIder resolutions on this subjeet,
'is doîîbtless the result cf misdirected inquiry
,as te the per-ception of proits, instead cf seek-
ing ont tha actual contract cf the parties as
tbe truc fotindation of their liability. For a
eeontract either express or implied, ia je fact
tbe only just criterion, wbether we regard the
intentions or tbe legal liability cf the parties,
and ubaes the circumstances cf the case are
sncb as te warrant the presumption or te
prove the fact cf an agreement, thora can be
no obligation because tbcre is really nething
te eriginate it. A contract beisîgthu, the
<pi eper sel jeet cf investigation, we have ne
eother guidance than tbat whicb is furnished
by the doctrines et the cemmen law. For, in
411e laiigua.-e of Mr. Parsons, "as a very large
part, of' commiercial business censists je fermn-
iiîg and execliting contracts w hieh must be
ýgoveriicd by tbe laîv of ceîîtracts generally-
and this is a part ef tlîe common law-mny
ci the principles applicable te partnerslîip are
thie saine as those which rogulate the comemun
transactions of'nmen; aud se far tbe lavv cf
parýtiiershiip may bo said te be foueded upon
the cemmnir latw."

But is it truc tlîat eny othor principles than
tlîoc vrich govîrr contrai ts generally ougbt
te ha applied je seeking te lix upon a, person
suspected of heing a partner, a liability wbich
ha bas net expressly undertaken ? Fer as
early as 1795, ie a case where tbe parteers
were knoivlt te the creditor, it was said that
'"notwitbstaîîding a bore the parace bringing
the action bas looked te the fajtb cf saveral
parteers, wbu are in business together, and
bas reliod upon their joint credit, thougb but
cisc enîy of the paî-tners actofi, the proof cf
the act cf eue shaît charge tbesa ail; yet it
musot be made out in an action at comnain laiv
t/oit wueh debt or cénitrart <ses joint, bq1bre
the other partiîers 81tal lai chuerged. For in
assumpsit igainst s(overal a joint debt or con-
tract mnust ha proved; otliertvise the proof
would net correspond with the declaratien :"
'Watson oni Part. (ed. 1795>, 59; Layfleld's
Case, 1 Salkd. 202 ; 1 Esp. S. P. 267.

'[ha cases je which the want ef soe definite
and general test is mont seriously felt, are
those where thora is ne formaI agreement
ainong the parties to ha parters, bat where
they do je fact coetract te slîare a joint or
consion benefit, and there i a question
wbether the agreement, sncb as it is, act ually
constitutes thons partners inter se.

la cases of secret, sulent, dornmant cr un-
knnwn partnur-i, who agrea ic the conînce
characterîstie of secrecy or cencealment in
!espect; te creditors cf' the firmn, the cîîly
inquiiry is as te the person, and net wbether

he is a partner or net, for this he is already,
ex hypot/iesi.

On the othcr hand, where a person se acts
as to induce the helief that he is already

j oi ntly bound with those who seck and obtain
the credit, as in the case of nominal, public or
ostensible partners, it seems hardly necassary
te caîl in aid the principle of agency in order
te determine their liability. For example, if
je the firm A., B. and C., A. and B. are actinig
partners, and C. a Inere nominal partner, it
would appear that C. is respousible te tbe
partnersbip creditor, nlot because A. or B.
may have contracted a debt as bis agent, but
because C., by appearing in the tirm, itddressose
himself directly te the creiliter who is there-
upoîl autborized te clothe bim witb the, fail
character cf an original and ininmediate con-
tracter. le is flot a partner merely because
A. or B. may subject bin- te a joint obligation
with thenîselves, but because by knoeiingly
permittirqg bis camne te appear ii the lirtn,
lie tbereby expressly constitutes hiniself a
partner, or rather is estopped fi-ou dcnying
that he is a partoor, and thus 1beiûq a partuier
any member of the flrm înay bind hun as an
agent fiere it is only necessary te prox c tli;t
be was knoîvingly represented as a mniber
of the firn, witbout reference te any aggree-
ment ruade witb bis cop'îrtners. But in the
case cf oe suspected cf bein- a pirtner, the
preef is i'ntirely different, and it la net eiîly
admissible but necessary te resort te the coui-
mon law for tbe nîcans of establisbing the I-act
cf partnersbip, whicb being doue, t4e It -

maerchant comas iu te supply the conseqoucca
of that relation.

Lct us endenvor then te ascartain zunoog
tbe doctrines ef the commnon law, the ultijînato
prineiple on whicb the joint liahility et joinit
contiactors is rounded, aîud see if it niav net
be made serviceabla in deterreining the part-
nersbip relation in respect te the tioditor.
For it must be rernemhered that we aie now
called upen te prove the tact cf partnership,
jei tbe absence of any express agreemient
te that effeet, anîl perhaps in the face of a
denial made sinder ttîe solemu --ection ef' an
catb. IL is tharefore requisite te prove a
joint liability between tbe party souglht tu be
cbarged and the party or parties alrcady
known te be liablefor ffba delît. And tlîis cal
be doue only by sbewving tbat the relatie'îs of
aIl tbe parties te the creditor are idenîjica].

T[ha coiemon law enables us te asuertaiii
this identity cf relation by the application of
its most familiar elementary principles.

And finst thore mus~t be a contract.
It maY be said generally that wherever the

comeon law gives a remetdy for enforcîng tthe
pAyii)ast cf money-exept je actions CW
deticto-the rigbt te recover is prediciîted on
tbe existence cf a contract either expres~s or*
imnpliedý le actions cf dcbt, covenant and
assumpsit, it is ahsolutely indispensable to
prove tbîst tbe parties agreed together either
in for mat terîns or by intendmnent cf law,
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