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seribed : ¢¢A promissory note for $195, including
interest, dated 24th April last past, and payable
on the 1st November next, to McPherson, Glasgow
& Co., or order, which said note T signed as a
joint and several maker with the said defend-
ants, but only as o surety for them, the amounnt
of which note I have paid to the said MePherson,
Glasgow & Co.,” &e,, &e.

The attachment issued in the usual way to the
sheriff, who seized all the property of the de-
fendants, which was already in the hands of the
bailiff of the Division Court, under seizure upon
executions issued upen judgments in that court
against the defondants, at the suit.of one Back-
house and others, judgment creditors.

M. Ellis, attorsey for Jugurtha DBackhouse,
one of the judgment ereditors, presented a peti-
tion to the judge of the court, setting forth, Ist,
his judgment and execution; Znd, that the afii-
davits upon which the fiat for the attachment
was issued were insufficient, and the proceedings
thercon irregular, because, lst, the plaintiff, be-
ing a Quaker, had not complied with the Ist sec-
tion of the Con. Stat. of U. C., cap. 32, in first
affirming that he was a Quaker, and, 2ndly, in
affirming to the contents of the affirmation in the
form of words prescribed by the statute: “I, A,
B., do solemnly, sincerely and truly declare and
affirm that,” &c.; and that, in the absence of
observing the form preseribed, the aflirmation
could not have the foree sund effect umier the
Insolvent Act of an affidavit, as required in the
7th sub-section of the 3vd scction; and because,
2ad, the affirmation, such as it was, was sworn
before the plaintiff’s attorney ; and becuuse, Srd,
the affidavits of the other witnesses, proving the
fact of defendants’ insolvency, bore date before
the plaintiff ’s so-called affirmation ; aud beeause,
4th, there was no sufficient Jebt to constitute
plaintiff a creditor, so as to justify the adoption
of these proceedings, by which defendants’ es-
tate was sought to he placed in compulsory
liquidation. There were other objections taken
to the proceedings, which it i3 not nescssary to
enumerate.

A summons was granted in the usual way for
plaintiff or his attorney to show canse why the
proceedings should not be set aside. The sum-
mons and petition were served on Satarday, the
10th October, returnable on the next Tuesday
forenoon, the 13th October.

On Tuesday, the 18th October, Mr. McLean, at-
torney for plaintiff, attended to show cauase, and
objected,» Ist, that the service of summons was
insufficient under section 11, sub-seciion 9, of
the Insolvent Act, which reguires one clear day’s
notice, and cited the case of Lefur v. Ducher,
1 Dow. N. 8. 767; ZDrancis v. Beach, 9 U. C.
L. J., 266, 2und. That the copy served was
not a true copy. 8rd. That the petitioner here
canpot, and that none but defendants can ohject
to any irregularity in the proceedings, and
cited section 3, sub-sections 3 and 4, and Arch.
Prac. 12th edition, 1472; Parker v. Howell, 7T
U ¢ LoJ, 202 4th. That the informality
ov insutficieney complained of should be clearly
set out on the affidavits, petidon aud sam-
mons, and cited seetion 11, sub-section 13, of
the Insolvent Act, and Arch. Prac. 12 ed. 1476
and 1475, Brh. That the mode whereby a
ereditor is to obiain rights ander his oxesution

are provided for by the Insolvency amendment
Act of 1865, section 16, by petition, signified to
the assignee and others interested. And lastly,
as to the debt which constituted the plaintiff a
creditor, in so far as the note of McPherson &
Glasgow was ¢angerned, that there is an implied
promise to pay the plaintiff on the paxt of the
defendants, so soon as an act of inselvency wag
committed.

Ellis, in reply, insisted that there was an im-
plied aunshority for the petitioner to move to set
aside the proceedings wnder sub-section 10 of
section 3, the words ‘“any pelition,” &e., alse
under the amended set, IRGH, section 18, and
cited Parker v. MceCrae, T U 0. C P 1245 and
as to the liability of defendants for money patd
by plaintiff, as their surety, cited Andrew v.
Hancoek, 5 8. C. L. R. 490 5 v, Huame-

C. LR 214, Jhowldy v. RBell,
284.

On the same day the following jnd;
delivered by .

Hucures, Co.J.—As to th
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nent was

crvice of the petition

sufficient to give the plaintif one clear d
notice of it, to serve it ag it was alleged to have
been served on the evening of Baturday, retura-
able on Turesday morning, within the meaning of
the 8th sub-seetion of the 11th section, in the
absence of any rule of court reguiving papers in
ingolvency to be served before a particular hour,
I do not know, and it was not «h,wn, at whai
hour the petition and summens were served, nor
iz it shown by any afidavit that the eopy served
was not a true copy. The affidavit pet in for
the petitioner shews that Mr. Charles Brmatinger
served them on Saturday, the 10th October, in-
stant. Mr. MeLean pointed out, ia the copy of
the petition he produced. some trifiing and uwn-
important verbal defects and clevienl ervors,
{just such as a clerk recently articled, and vane-
customed to copy lega! docuinents, often makes
but which in this case were not oxleulated to
mislead; it was a sufficiently perfeected copy to
cuable the plaintiff’s attorney fully to wunder-
stand what the purport of the petition and appli-
cation were. I therefore overrule that objec-
tion, for he received all the notice that was
neCessaATy.

As to the 3rd objection to the petition, I have
met with some difficulty in satisiying myself, in
view of there being no provision authorising the
setting aside proceedings for irregularity at the
instanee of any other than the Jefendant. 1
know that it was at oune timg doubted whether a
Judge of a District Court, in wvucation, had au-
thority to set aside an interlocuntory judgrment, ov
give time to plead, because the District Court
Aet then existing, which coustituted the court,
and its practice did not specially prescribe such
authority, and therefore the defect was subse-
quently supplied by the passing of 9th Vie. cap.
2, of ihe statutes of Canuda.  The judge of an
inferior court is always Jeld by the superior
courts to be confined to the powers and jurisdie-
tion conferrad upon him by statute.

Theve is no doubt whaiever that were this a
proceeding which ¥ conld amend, I have full
power conferred upon me by the 14th sub-sec-
tion of the 11th seetion of the dctof 1804, On




