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Trevost administered the Governmentin 1811, nml| nnd endowinent of Parsonages and Rectories, and
1 think nll of them, except such as were framed ’ the presentation of incumbents. But there are
to mect the requircinents of statute 33 (George two peculinritics in the commissdon on which
11, chap. 31, were of amuch carlicr date than  points have heen raised in thoe discuasion of this
tho statute, cage

The Commission to Sir Jahn Colborne, as’  1st. The Statute 3) Geo. 3, gavo no directions
Lieutenant Governor of 'pper Cannda, is printed respecting the formntion of parishes or of Town-
in pago 08 of the evidence. - sbips: Tt mentioned them nsdivisions of territory

It shewa uv that we are to look at the Royal, which it was assumed did then exist or might
Commisrion to the Goveruov tieneral for the time  thereafter be created in bhoth or either of the
being, in order to find what powers could be Provinces. But the commisson to Lonl Gosford
exercised in his abscnco by Sir Join Colborne as  we reo nuthorizes his Lordship, with the adsice of
Lieutenant Governor. the Excentive Council, &e., * to form, constitute,

The Commission to Lord Goaford is set out in, or erect townships or parishes within the said
page 71, and some following pages; it authorised | Provinces.” )
g)nge 76) Lord Gosford, with tho advice of the, 2udly. The statute merely makes it lawful for

xecutive Council for each Province respectively, , his Majesty ¢¢ to authorise” the Governor, &c., to
from time to time to form, constituto nnd ercct crcct and cndow Parsonsges or Rectories, not
townshipe or pariches within the said Provinces, nnd ; expressly saying that such authority, when once
also to constitute and crect within any township | given, is to be subject to instructions that may be
or parish which then was or thereafter might he, afterwards given by his Majesty to the Governor.
formed within the said Provinces, one or moro The commiesion to Lord Gosford, however, asewe
Parsonnge or Rectory, ur I'arsonages or Rectories, | see, did in cxpress terns make the suthority
sccording to the establishment of the Chuvch of) which his Mujesty conveyed to him in regard to
Eogland, and from timo to time by an instrument . these matters, sulject to auch future instruction
\lnSer the great scal of the said Provinces respect. , foucking the premiscs as shall or way be given to
ively, to endow cvery such Parsonnge or Rectory the Governor under his Majesty’s signet nud sign
with so much, or such part of the anid land so manual, or by his order in his Privy Council, or
allotted ns by the said Act (31 Geo. I1L, chap. 31)  through one of his Majesty’s principal Secretaries

-act in that bebalf, to every such Parsorage or

is mentioned, in respect of any lands within anch
towenship or parish, which shall have been,
gnnmflubsequcnt to the commencement of the

same acts, or of auch lamls as may have been ale

lotted and approprinted for the same purpose by,

or in virtue of auy instructions which shall be,
given by his Mnjesty in respect of any lsnds.
granted before the cotnmencement of the said nct,

a8 the Governor (eneral, with the advico of the.
Executivo Council of such I'rovince, shall judge,
to be expedient under tho existing civcumstances |
of such townships or parish, ** suljegt nevertheless

(the Commiission adds) 10 such instrultions touchiny !
ke premises ar shall or may Le given to you Ly us
under our signet and sign manual, or by our order
tnowr Privy Council, or through one of our principal :
Secretaries of State” And then the Commission
proceeds thus:—‘“.And wo do also by these
presents authorise and cmpower you to present,
subject to the provisions in the above wentioned

Rectory, and to every Church or Chape), or other
ecclesiastical benefice according to the establish-
ment of the Church of England, within either of
the said Provinces, an Incumbent or Minister of
the Church of England, who shall have been duly
ondained according to the rites of the sawd church,
and to supply from time to time such vacancies as
may happen of Incumbents or Ministers of the
ssld Parsonages, Rectories, Churches, Chapels or
bencfices, or any of themn respectively.”

I find nothing else in the Commission to Lord
Gosford which bears particularly on the subject
of erecting or endowing Parsonages or Rectories
in Canada.

But the Commission contains also this clause—
¢+ And in case of your death or absence out of our
said Province of Lower Canada, we do Ly these
Ppresents in either of such cases give and grant all
and singular the powers and authorities herein
to you granted, to our Licutenant Governor for
the timo being of such Provinces respectively, or
of either of them, as tho case may be.”

I we compare with the Statute 81 Geo. 3,
chap. 31, this commission to Lord Gosford, which,
in the absence of any royal instructions to the
contrary, was to be the guide of Sir John
Colborne's conduct in his government, we shall
find that the passages whichh T have extracted
amount to much the same thing as a mere direction
or authority to him to carry those provisions of

the act into effect which re!ated to the emtlo’

of State.

1 amn only pointing out this diversity in the
languago without saying at pre<ent whether it
does, or does mnot, create any differeace in
substance.

Then as to the Royal instructions to which Sir
John Colborne was Lound to conform, none are
shown to have been addreseed to himself, person-
ally, but Lora Gosford, whose commission and
authority he was to exccute in his absence, was
referred for his guidance to the instructions which
hiad bieen given to his predecessor, Lord Aylmer,
which again we sec were in reality the same as
those which had been communicated to a former
Governor-Genesil, thd lais Lord Dallioneia,

This body of instructions, which has been hand-
cd over by one Governor General to another, is
admirable for the judgment and care with which
it was framed. It is an exact transcript of the
Toyal instructions which accompanicd the com-
mission to Sir George Provost,qin 1811; and I
have no doubt that with some exceptions they are
to bo traced back to a period long antecedent
to the passing of the Statute 31 Geo, 3, chap 31.

The instructions sent to Canada after the passing
of the act, were necessarily somewhat modified, to
suit its requirements; but in the main they were,
I have no doubt, the same that had for a long
period before accompanied the Royal Commissions
to the Governors of Colonics.

The articles which relate to religion and
religious establishments aro the 41st and twelve
following articles; none of which it appears to me
have any legal bearing upon the questions raised
in this suit. I refer, however, to the 47th article,
because it wass good deatadverted to in the argu-
ment, it runs thus *“ you shall recommend to the
Legislative Council and General As:embly of the
Province of Upper Canada, to settle the limits of
parishes in such manncr as shall bo deemed most
convement.”

I take that to be probably  mere repetition of
an article, which has long formed part of the
cade of Royal Instructions; and that it was not
inserted with a vicw to any peculiarity in regard
to the crection of parishes supnosed to have been
created in Canada by the Statute 81 Geo. IIL 1
infer this, because we know that in many of the
colonics, as for instance in Virginia and South
Carolins, while they wers British Colonies; in
Nova Scotia, and, I believe in our West Indio
Islands, Acts of Assembly were passed from time

to time dJividing the colony into parishes ; and Mr.
Stokes, it his work on the British Colonies, publishe
ed in 1783, tells us that in most of tho colonies
before tho civil war (except in the New England
Provinces, where tho Independents had the upper
haud), an Act of Assembly was passed to divide
hic colony into parishes, aud to establish religious
worship therein, according to the rites and cere-
wonics of the Church of England.

1t scems to have been lett to tae Colonial Legis-
lature 80 to create the pavochial livisions in such
manner as it might scem to thwm would best
accommmnodate the inhabitants; but ' do notimagine
that things took that course becauss it was con-
sidered that parishes could not be constituted by
his Majesty alone in the exercise of his Royal
Prerogative ; and there secma no ground whatever
for supposing that the 47th article of the Royal
instructions was framed with any idea of cerrying
out what was supposed to be required by the
Statute 31 Geo. ItL; for that act makes no pro-
vision whatever respecting the formation of par-
ishes, eo nomuae, but provides for the creation and
endowment of Parsonages or Reclories in parishes
or lownships.

There is nothing to bo noticed, I think, under
the head of instructions, or authority, besides
what I iavo stated, except that we have some
account in the documents before us of an instruc-
tion having cowe from the Secretary of State to
Mr. President Smith, dated 2nd April, 1818,
{conveying the authority of his Royal Ilighness
the Prince Regent, for crecting * Farishes” (or
I’araunuya,() und Rectories in conformity to the
Statute 31 Geo. U, ch, 31.

We have not before us the copy of that official
documment ; but we have in evidence the following
despatch from Earl Bathurst, then Secretary of
State for the colonies, to Mnjur General Sir
Peregrine Maitland, dated 220d July, 1825,

“Sin,

¢ I have received Iis Majesty’s commends that
you do, from tinte to time, with the advice of the
Exacutivo Council for the aifuirs of the Provinco
of Upper Canada, constitute utni erece watkiini any
township or parish which now is, or hereaster may
be formed, <onstituted or crected within the said
province, one or more Parsonage or Rectory, or
Parsonages or Rectorics, rccording to the establish-
ment of the Church of England ; and that you do
from time to time by an instrument under the
Great Seal of the said province, endow every such
Parsounge or Rectory with g0 much, or such parts
of the land so allotted and appropriated, as afore-
said, in respect of any lands within such Township
or Parish, which shall have been granted subse-
quently to the commencement of a certain Act of
the Parliament of Great Dritian passed &c., (31
Geo. [1I, chap. 81) or of such lands as may have
beca allotted and appropriated for the same pur-
pose, by or in virtue of any instruction whick
may have been given by his said late Majesty
before the commencement of the same act, as you
shall, with the advice of the said Executive
Council, judge to bo expedient under the existing
circumstances of such Township or Parish,

¢ You shall alsu prescnt to every such Parson-
age or Rectory an Incumbent or Minister of the
Church of England, who shall have been duly
ordained according to the rites of tho said Church’;
and supply from timo to time such vacancies as
may happen therein.

(Signed) Batgursr.”

It has been said of this formal and separate
instruction, which was given in 1826 to Sir John
Colborne’s immediate predecessor, that it could
not be acted upon by Sir John Coulborne, because
it was given by s Sovercign who was no longer
reigning, and . to a Governor who was not
governing at the time of the Rectories being
established.



