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of the said travsfer of the saiil stock, the party of the first part | ncting under the advice of the solicitors of the trust, and insisted
covenants with the parties of the xecond part. that he will assign | he should have tho whole money, and it was then puid over to

and transfer to them a debt due to hum fiom Messrs. Thompson &
€Cn, for the sum of fourteen thousaud twa hundred and ninety dol- |
lars, together with all notes, bills, or uther evidences of the said
debt. To have aud to hold to the said parties of the second part as
a security for the said stock transterred by tho saul parties of the |
sccond part.” |

There wereprovisions about re-transferring bank stock, payment |
of interest, and principal, &c, not necessary to notice, and the .
agreement ended witl this provision: ¢ And the parties of the
second part shall have the right to euforce the said debt of the said |
Thompson & Co , or compounid, compromise, or give ime therefor, |
with the consent of the party of the first part, aud on the re-transfer
of the said stock, or the payment of the said moncy. the parties:
of the second part will re-convey to the party of the first part the
said debt of the said Thompson & Co., together with the evidences
thereof.”

The evidences of the debt due by Thompson & Co. consisted of
various promissory notes apd acceptances of bills of exchange,
some due at the duate of the agreement and others not falling due
until afterwards.  These notes and bills were delivered by Fechan
to the plaintifs.  Thompson & Company removed to Lower Cavada |
and there failed. It was admitted in this case that the law of |
Lower Canada wag, in 2uch a case, that such property of Thompson
& Ce. a8 remained in their hinds, which bad been sold by Feehan
to them, but not paid for, and could be identified, would be linble
for that particular debt, and that the demand of Feehan on pro-
duction of the <ecurity would be there treated as a privileged debt.

Oua the 19th of October, 1850, Mr. Fechan obtained the notes
and acceptances from the plaiutiffs, giving them a receipt for them, |
cxpressing that it was for the purposo ot handing them to 1 soli-|
citor at Quebec for collection.  The courts in Lower Canada dealt
with them on tho footing that Feehan was collecting them as bhis
own.

The whole demand which Feelian had against thefirm of Thomp-
son & Co. consisted of notes and acceptances to the amount of
$20,446 52, of which the sum of 314,290 was assigned to the plain- :
tls, the remunder having been assigned to other parties, vith the
lcxc(-lptiou of $2,123.44, which Mr. Feehan retained in bis own
hands.

Un the 17th of December, 1860, Fechan exccuted a deed of as-
signment to the defendants, for the beaefit of his, Feehan’s credi-
tors, and in the schedule to the deed the notes aund acceptances
whicl hind been previously delivered tothe plaintiffs, and afterwards
got from them by Feehsn to take them to Lower Canada, were all
enumerated, and it was stated that they were held by the plaintiffs
ns security tor an advance of $2550.  That sum was the cash value
the parties put on the 60 shares of bank stock transferred to Fee- |
han, as the first agreement shewed.

Mr. Fechau was examined s & witness upon the trial of this
cause, and stated that when he made the assignment to the defend-
ant, ho informed the defendant how the notes and acceptances
stood pledged to the plaintuffs, He further stated, that in obtain-
ing the notes and acceptances on the 19th of October, 1860, to
present them in Lower Canada, it wag only done Ly him for the
purpose of realizing the amoant a3 a privilege 1 debt, in order that
the plaintiffs might receive the woncy when collected.  The amount
realized io Lower Canada upon the whole debt of $20,446 52, due
by Thompson & Co., was S$3615 86. Of this sum, $3337 87 found
its way into the hands of the defendant, and the residue of the
$3615 86 was paid over to other partics. The swmount of $3337.
&7 was received by Mr, Feehan from his solicitor in Lower Canada
in July, 1861; and he said he informed his solicitor there how the
matter stood with respect to the plaintiffs, and when the money
was received here he wished to pay over to the plaintiffs the pro-
portions due them according to the amount of the notes and accept-
ances assigned to them, but the defendant would not consent, and
cootended that he being Fechan’s assignee was entitled to the
whole money, and that any demand the plaintiffs might have should
be presented to him  Mr. Feehan stated that he thought the
plaiutiffs should receive their proportion, and that cnly the pro-
portion of the $20,446 52, which still belonged to himself, should
be paid over to the assignce. The defendaut stated that he was

., want of privity between the defendant and the pla.ntiffs.

him.

It was admitted the Jefendant had the monesy still in his hands
unappropriated. aml that the planuffs had given notice to the
defendant of their claim to the money before action brought.

A number of objections were made by tho defendant’s counsel
to the plantffs’ recovery, which were reserved as grounds of
non-suit.

A discrepancy existed ns to the amount of notes nnd acceptances
which had been originally given to the plaintiils, and as to what
hiad been returned from Lower Canada ; and there not being time
to aralyze the matter at the trial, i verdict was taken for the
plainutts for $3,092.00, subject to be reduced if the calculation
was not right.

R. A. Harrison obtained & rule to shew canse why a non-suit
should not be entered on the following grounds: —1. That there
was no proot of any assignment to the plantiffs hy Feehan of tho
debt duo to Thompzon & Co., or any part thereof, but only an
sgreement to assign. 2. That the plaintiffs were not i1n law enta-
tled to maintain thas action against the defendant, because of the
3 That
the plaintiffs were not in law entitled to maintain this action,
because of the want of proof ¢f any ascertained sum of money in
the hands of the defendant, which could be said to belong exclu-
sively to the plaintiffs. 4. That the pluntiffs’ remedy, if any,
was 1n & court of equity, where the rights of all parties concerned
could bo finally and sausfacrorily adjusted 5. Theat the plaintiffs
in respect to the advance to Fechan, were in the same pozition as
other creditors of Feehan, and must with them shave rateably
under the deed of assignment to the Jdifendant. The raule also
asked to reduce the verdict to such som as the court might find
the plaintiffs entitled to, if any.

Cameron, Q C, shewed cause during last term, and cited
Addertey v Daon, 1 Sim. & St. 607 ; Heath v. IHoll, 4 Taunt.
3203 Wdhams v. Ecerett, 14 East 582; Poole v. Cowan, S L. T.
Rep. 385; Wright v. Dell, 5 Price 325.

R. A. Hurrisen, coutra, cited Wharion Wulker, 4 B. & C. 163;
Wedlalke v. Hurley, 1 Cr. & J. 83 Stephens v. Dadeock, 3 B. &
Ad. 355 ; Trower on Debtor and Creditor, 182; Jones v. Carter,
8 Q. B. 134; Great Northern R W. Co. v. Skepherd, 8 Ex. 30;
Bleaden . Charles, T Bing. 546 1 Harvey v. drchdold, 3 B. & C.
626 ; DBaron v. Husband, 4 B, & Ad. 627,

Berve, J.—1In this case I have to read the judgment prepared
by the late Chief Justice of thia court, in which I coucur.

If the verdict for the plaintitfs should stand, I see there is some
doubt suggested as to the correctness of the amount for which it
was entered at the trial.  This the parties can gettle, and in caso
of any disagreement refer to the conrt,

I perceive that of the sccurities handed over by Feehan to the
plainuffs some have been endorsed by bim, others (and for the
greater part I think) not endorsed.

As v those endorsed by Feehan in blank, and delivered over by
bim in security to the plaintiffs, bow can there be any question
that the money coliected on them shouid go to the plainuffs, at
least to tho amount of their debt and interest ?

As to those not endorsed (all were negotiable), the delivery of
them over to the plainuffs by Fecban, for the purpose of coliect-
ing them by the plaintiffs in Feehan’s name, as they might be
with bis assent, would make the mouney collected upon them the
money of the plaintiffs, as between them and Feehan, if Fechan
had not made the assignment to defendant which be did make;
aud if 80, then his assigning his debts afterwards to defendant can
placo the plaintiffs in no worse situation, when the defendant took
thein, or rather tho assigoment of them, with written notico that
they had been placed in the plaintiffs’ hands to secure the sum
agreed wpou.

It would have made the matter more clear if the securities had
all been endorsed, as some were, though probably not for the pi.r-
pose at the time of transferring them to the plaintiffs

There may be a d:fficulty in adjusting the amouat for which the
verdict should be entered, for of course it is only on ti-¢ mencys
that can be held to have been paid by Thompson & Co. on account



