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ASSESSMENT CASE.

GENERAL CORRESPONDENCE.

In the Third Division Court of the County of Elgia.

Faaxcnox v. Tar CorroraTion oF ST. THUMAS.

A {— Dwelling-h of Clergyman,

Haeld—1. That assessors are not buund to inquire into trustsupon which landsare
hel 3, but 10 view each wau’s preaises wuod Nod vut whether or uot be in asens-
ahle, ur whether or not he cowes uuder any of the exemptions alluwed by law.

2. Tht the assessor, Upot seviog & dwelling butre occupled us such by a minster
01 religiun for his private residrvre. the assermr i buund 1o as-er the occupant
fur 1t, to wrtter Upou what tiust thy trechivu.d in the lund upou which the heuse
stauds is beld.

The appellant was the pastor of the Roman Catholic congrega-
tion at St. Thomas. His predecessor hud built a house fur a
priest’s residence. upon property cunveyed in trust for & site of a
church and tunal grouud. The appellaut wis assessed as the
occupaut of a dwelling-house atits wxable value. He appealed,
first to the Court ot Revision, which refused to disturb the assess-
ment, and subrequently to the County Judge.

Scateherd, for the appellunt, conteuded that the property upon
which the bouse occupied by 1he appelluut way erected, beiug beld
by trustees fur the use of a religivus body for a place of worship,
church yard or burial ground, is not assessuble; that this bouse
was built in a church yard aud burial grouad ; that the land cannot
be sold awsy from the trust, suppusing the appetiaut dues not pay
the tases, or if it shuuld be returuned as absentee land. He also
coutended that the names eptered uponv the ruil were wrong,
becaure he showed that the property telooged to ** The Ruman
Catbulic Corporation of the D.ocese of Li.ndvn.” No ohjectiou was
made that the quautity of laud occupied dues nut amount to s
qua.ter of an acre, nor that the assessed value was excessive.

Eila, for the Corpurativn, coutended that the as«essor ia not to
inquire abuut trust property ; e Lus to assess ali land sud pro-
perty liable 10 tazativn, whbich is not made the suhject of cxemp-
tion. 1f parties choose to sxsume the right to use the trust pro-
perty. they muxt take the consequences. Neither the place of
worsbip, the church yard, nor the buiial ground, bad here been
asscssed, but the private dwelling of the priest, at its ratahle
value. It was true, the treehold 1w this property belonged to 1he
trustees, although used for private purposes; but private dwelling
hou-ew beluagiug to tengluus colpuratiung are tut exemptid frowm
taxaticn. the same as property be'ongiug 1o a county, city. town
or township. This bouse is thereture assessable, and the appeal
should be dismissed with costs. The wrong done to the trust here
gves the right to taxes.

Hruenes, Co. J.—1 am of opinion that I cannot set aside this
asscssment, because | ive the s are not bound to
inquire into trusts wpon which lands arc held, but to view each
man’s premixes, and fud out whether or not he is assensable.
or whetber ur uot he comes unider any of tbe exemprione allowed
by law. Upon seving a dwelling bouse occapied as sucb for hi«
private residence by a minister of religion, the as-exsor is baund
to avsess tbe occupant for it, no matter upon what trust the free
hold in the land upon which the house stauds is held.

The fact of the asseszment law providing oo remedy authorizing
the chargiog of the property with this assexsment in case the
appeilant should leave it befure the collecior takes bis round, does
not, as 1 conceive, affect the question before me. Al [ have to
cousider is, whether the occupaut is rightly or wrongly assessed.
and not the romedy for recov-ring the taxes when a«seswed ; and
as [ do not find there is any ohjection made, that the land used io
connection with this bouse doex not amount in guantity to & quar-
ter of an acre, not any as to the value, 1 cannat, [ think, properly
set aside the asses>ment upon the poiuts urged for the apyellant.

As to the objectivn to the names iusiried on the roll, itisa
grouand for amendment only, and not for setling the whole assess-
went aside.

1 therefore order that the assessment roll be amended by invert-
ing the name of ** The Rev. Mr. Franchon,” as the party a«sessed,
and by substitating the aame of ** The Roman Ca‘holic Corpora-
tiun of the Diocese of London' as the owners. instead of those
petscos already dediguated as the occupants sad owners respec-
tively, and that the appellant do psy the costs.

Act of lust Session, abolishing Registration of Judyments.
To tue Epirtors of Tue Law JorryaL.

Dzar Sirs—Various and contradictory are the construc-
tions which it seems have been given to this act by those
of the profession who have been buld enough to venture an
opinion at all upon it: and complaints are made of its am-
biguity. I will not say that there is absolutely no ground
for these, but will venture the opinivn, that when carefully
analyzed, the act admits of but one construction.

In your very pleasing commentary upon this act, you are
shown to be among those who make the complaint of ambigu-
ity. You do so when speaking of thy two last sections, by
terming them * incohereat,” und saying—** The construction
of which will, we fancy, puzzle the courts as they now puzzle
us”?

In submitting my view of this act, I shall reply to your
suggestions. In the end I shall give the construction consoli-
dated, which, I thick, wiil be fouod after all, to Le very brief
and very simple.

It is perhaps best to recite befure proceeding, the two sec-
tions you complain of.

10. ¢ Nothing in this act contained shall be taken, read, or
«¢ construed, to affect any suit or action on or before the 18th day
s« of May, 1861, pending in any court in Upper Canada in which
«any judgment creditor is a party.”

11. * This act shall take effect on the Ist day of Septembher
« pext, and in cave: of julgments heretofore registered, all writs
«of execution against land is-ued hefore the sad first day of
«t September, shall have priority according to the respective times
s of the registration of the judgments on which they bave issued
s« or shall issue respectively.”

You a~k—If the irst clacse of the 11th section means that
the act is not to taks effect Lefure tue 1st September, what is
the meaning of the 10th section.* * That nothing in the act
contained shall Le taken, &c., to affect any suit, &c., on or
befure the 18th May, 1861, pend.ng, &c.”

The act is an aniversal destroyer of the pawer of jodgment,
&c., to create ur aperate as liens, &c., with this 10th sectionasa
proviso—as s saving clause. The act takes universal effect
providing it dves not affect any such auits 13 is described in
this secticn. The act is afirmative, declaring what shall be
done, and the time expressed, the lst September is the time
when it shall be dune, and this clause is an exception to the
rule of what shall be done—it is & negative clause, declaring
what shall not be done, and the time expressed in it is merely
dencriptive of what is the exception to the rule, or what it is
that shall not be dune, and is not a time expressed as a date,

| either fur the commencement or endiog of any proceeding or

aperation.
You say—* Sarely if the act is not to take effect till the Ist

September, it caonot very well affect suits pending on or be-
fure the 18th May.” Your own answer to this is, that by
reading the claase, which says when the act is to take effect,
alone, you wouid say it can not; but by reading this clanse
and the 10th sectiun together, you would say it can. The 10th

© These suctions are aow sumbered 11 and 12 in the statuiss.




