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but is merely suggested, by the defendant, the judge must enquire

into the circumstances before he can be satisfied that title does:
In Tinniswcood v. Pattison (3 C. B. 248), al

coune in question.”
caso of replevin commenced in the county court, in which the pro-
ceedings were reviewed in error upon a writ of false imprisonment,
the :ourt held clearly that the jurisdiction of the county court was
at an end the moment the title to the frechold was pleaded.

In iy opinion there was an cnd of the caso legally speaking, in
the county court when theso pleas were put in, for then thero vwas
au issue raised which the court could not try, «nd as a consequence
I conclude that what was done afterwards was corwm non judice.
We have not a judgment of the court before us that we can examine
into for the purpose of reviewing the correctness of that judgment
in itself; but under the power gaven to us by the statute 8 Vie.,
ch. 13, sec, 67, we reverse the judgment of nonsuit, because that
was a procecding which we think it was not competent to tho court
to adopt in a case in which they had no jurisdiction; and then the
case will rest in that court, and nothing further can be done in it.

If the plaintiff should again bring it forward in that courta peo-
hibition might be applied for, or the judge, when the record is
again brought befure bim, should refuse to entertain it. It may
be consideved whether a certiorare would not be an expedient
course,

McLean, J.—When the issue on tho record related wholly to
trespass or injury to land, and was swarn to as material to the
merits, 1 think the learsed judge should at once have declined to
proceed in the suit; but when the evidenco on behnlf of the plain-
tiff wag called and he interrogated as to the trespass comsplained of
in the declaration, with respect to which issuc was joined, he surcly
should have stayed all further proceeding in a matter over which
Lie could cxercise vo jurisdiction whatever. It appears to me that
all the orders made, and the ruies granted, are wholly nugatory
and invalid, and that the judge has no power to enforce any of
them. I concur fully in the judgment, that the order for, and
taxation of, costs asupon a nonsuit must be reversed, and the case
dismissed,

Burxss, J.—It is very unfortunate for these parties that so much
expense has been incurred uselessly, for the plaintiff will bave to
retrace his steps, and take the course now thet he should have done
when the defendant put in the two pleas, the 4th and 5th, to the
1st and 2nd counts of the declaration. These pleas are not pleas
to the jurisdiction of the court, but they are pleas in bar to the
merits of the action, though they iuvolve an issue—namely, the title
to the land—a pcint which the legislature has declared shall not
bo investigated in .he county court. Tho 13th section of 8 Vic,,
ch. 13, enacts, that when such a plea shall be put in, it shall be
accompanied by an affidavit that the plea is not pleaded vexa-
tiously, or for the mere purpose of cxcluding the court from
baving jurisdiction, but that the same contains matter which tho
deponent belicves is necessary to enable the party to go into the
merits of the case.  The judgo was quite right when he finally
came to the conclusion that he had no jurisdiction. I take the
meaning of the legislature to be this—that when a pleais put in,
involving the title toJand, accompanicd by the affidavit prescribed,
immediately the jurisdiction of the court ceases.

If the plea were not accompanied by such an affidavit, the court
would order it to be taken off the file hecause of its irregularity,
but when the defendant swears that it is necessary for his defence
upon the merits to have the title brought in question, then the
jurisdiction ceases. Tho judgment ordered by the judge of the
county court of nonsuit cannot be sustasined. e had no jurisdic-
tion to do that, and therefore his judgmeat must be reversed.
Upon a plea to the jurisdiction of the court there can be no judg-
ment which involves the question of costs in the defendant’s favour.
If the judgmeut be in the defendant’s favor, then it should be that
the defendant go thercof without day, &c.—See Dempster v. Pur-
nell (3 M. & Gr. 375). In this case no judgment whatever can be
given. A nensuit cannot be ordered, for it cannotbe to!d whether
the plaintiff may not sustain his case in the proof, and the defend-
ant cannot 2o into evidence, beeanso itbringsthe title in question,
and ho has sworn that it is necessary to the merits of his defence
that he should bring the titlo in question. In this case it appears
the plaintiff did sustain his case primo facie, for the jury found in
his favor, but the defendant offered no evidenco to sustaiu his pleas,

for the judge told him he would not receive it.  The judge ultim-
ately ordered a nonsuit to be entered, for that he hadno jurisdiction.
This course was wrong, for the effect of thatis to give the defendnnt
coats, aud that beeanse he has pleaded a defence which the court
cannot dispase of, or say whether it affords a defener or not.  The
Jjudge of the court should have said to the partics t...t the whole
proceedings from the plea down were coram non judice, and ho
sheuld have refused to proceed with the ease, and should not have
given nuy judgment whatever. The course which the plaintiff
should have pursued was, upon the plea in bar being put in, the
trial of which could not take place in the superior court, to have
removed the cause into the superior court by certior »+i, and havo
procecded with the case there ; and if he had succeeded i~ would
have been eutitled ¢o the costs of the superior court, as far og the
case had proceeded in that court.  We should pronounce now ihe
opinion which the judge of the court should have expressed to tho
parties as soon as he saw the stete of the record—namely, that all
the procedings upon the pleas were coram non judice.

Appeal confirmed.
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Arrest—=22 Vic ¢h, 90.—Omslricction nf,
Defendant, against whom a (1. Sz bad {sued, was suriendered by his Lail on
the 1st. of September, 1855,
IHchd, what he was not en*ithed to his Qischange by the provisions of the 22 Vie. ch.
g, fur abolislungg artest fu cinil activig

Phitlpotts, obtained o rule upon the plaintiff; to shew cause why
an order made by the Chief Justice of the Common Pleas, discharg-
ing u summons which had been granted, calling on the plaintiff to
shew canse why the defendant Knowles should not be dischurged
from the custody of the Sheriff of the United Counties of Lanark
and Renfrew, or why thearrest of Knowles should not be set aside,
on the grounds that he was not liable to be arrested or detained,
under the statute for tho abolishing of imprisonment for debt,
and on the ground that the debt for which he was arrested, did
not exceed £25. and lecnuss the said act repeals the clauses
of the Common Law Procedure Act authorising the issuing of a
Ca. Sa.

On the 19th of December, 1857, the plaintiff made an affidavit
of debt for the arrest of defendant Knowles for £14 6s.  On the
27th of August 1858, a Ca. Sa. signed against Knowles on the
judgment obtained in that action, and was on the same day filedin
the office of the sheriff of Lanark and Renfrew, as notice to the
bail of Knowles.

The Ca. Sa. was for £21 19s. 10, damages and costs, tho costs
being £7 13s. 10.

On tho lst of September, 1858, Knowles was survendered in
discharge of bis bail to the sheriff of Lavurk and Renfrew, avd in
close custody,

The defendant relied on the 22nd clause of the stataie abolish-
ing imprisonment for debt, 22 Vic. ch. 96, repealing the scctions
of the Common Law Procedure Act, under wlich the affidavit of
debt was made, and the Ca. Sa. in this case issucd, upon which
Knowles was in custody.

The Chief Justice of the Common Pless considered that Knowles
being on the 1st of September, 1858, surrendered by his bail to
the sheriff of Lanark and Renfrew, who bad then the Ca. Sa. in
bis hand, was from the time of his render a prisoner under tho
writ; that the Ca. Se. was warranted by the 48th scction of the
Common Law Procedure Act 185G, and that it could not be taken
to be meant by the statute 22 Vic. ch. 96, to make that illegal
which was legally done before it passed. It wascontended before
bim that the 2nd and 6th sections of the act evinced » clear inten-
tion that no person should be held to bail or taken on o Ca. Sa.
for a less sum than £25. exclusive of costs, and that the defendant
should, on that account be discharged. DBut he considered that
a retrospective cffect should ot be given to the 22nd Victoria in
that respect. The Ca. Sa. when it was delivered to the sheriff
was legnl and regular.  The provisions of the act came into cffect
on the 1s¢ of Seplember, 1858, and the first section enacted that
after the 1st of Scptember 1858, no person shon_ld be nrres}ed ex-
cept as provided for in that act, but Knowles being legally in cus-
tody on the Ca. Sa. on the lst of September, could not be said to




