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PRACTICE OF SUBPoeNAING COUNTY .IUDGES.

Thc practice of subgponaing Judges of Iho Supe-
rior Courts te produce thecir notes 10 prove -w'lat
took place befere tbcmr at a trial bas long been dis-
couragcd; but we verc flot awvare tili lately that
,bore had been any raling in tlîis country respect-
ing County3udIges. Our attention has been directcd
te te subjcct by a case w charose at the lasî
Assizes for the County of Simcoe.

la an action of trcspass (Cole v. EIison et al.)
Judge loiait wvas called as a witncss on the part
of the plaintiff and answcred, but at oner. addressed
the presiding Judge, .Mr. Justice Bur ns, stating
that lie had no knowledge of âie facts in question
but such as lie derivcd in the course of a trial before
him at the Quartier Sessions betwcen the same par-
tics on an Indicîmaent for riot, and that lie had rea-
son Io believe that lic wvas callcd for the purpose
of spcaking in reference ho the evidexîce taken
before him on that trial. The plainîPs Counsci,
Mr-. MefcMiciacl, at once admnitted that suci -%vas
thue case. .Tud<ve Gotuan protcstcd against being
called on te prove w,ýhat had occurred before-him
as Chairnian of the Sessions, on t'ie ground of
inconvcnicncc both te the publie and ihe Judgc,
and espccially as any one who, Nvas present at the
Court mighit as wvell lic called ho supply the cvi-
dence desired te be oblaincd from him. The Judge
mcntioned two cases in the County of Simcoe, in
which he made a similar protesta which prevailed;
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one Reg.- v. illilimdy, for forgery, before the Mion.
Chîçqf Justice Draper, t0 provo wvhat tookz place on
a trial in the Division Court; the olier, Swit.-cr vs.
GiIcIerist, w'lich -%%as an action on the case for mali-
ciously suing out an Attacliment froin the Division
Court, before the lion. Chdcf Jisticc Macauilay.

The Hon. Air. JTustice Burns said lie could flot
al1ov .Tudgc Gowvan to be called t0 provo what
took place before himn as a Judge-such a practice
would be altendcd witlî great inconvenience-and
that no peculiar nccessity wvas urged in lb is cause;
and .Tudgc (Jowan was nlot examined.

On looking nt Ille practîce in England Nve find
two, cases directly in point, and supporting hlie rul-
iung of ilir..Justice Burns; .Piorancc v. Lawso»,i an
action on the case for a libel said to have been
cornmitied in a newspaper report of certain pro.
cee ding at Judgcs Chamnbers, -was tried before Lord
Caiilîeèii,-sittings at Westminster after Trinîîy
Torna 1851. To prove what took place at Cham-
bers it -was proposed te eall Baron .Piaft, the Judge
before Nvliom it took place. Lord C'ampbcil said:-
I shal nlot cx amine Mr. Baron Plaît on sueli a
subject'" Humfrcy, Q. C., said lie rernbered
several instances of Judges having been examined
asw~itncsscs. ie instanccd Lord Cottingliain.

Lord Camnpbell said: I shall nlot follow thie ex.
"ample. 1 believe Lord CottiinghIaii %vas examined

t10 say bowv far lie had been influenced by a niod
"froin Counsel. No doubt there arc cases in wvhjch
"it wvouId bic necessary îlîat the Judge should bc
"cxamincd, but il Nvould bie very ninscemly ilmnt
ibis should be donc wlîcn lle saine facts could,

41as in tbis case, bliecqually -%vcl1 proved by other
"persons.>

In principle there is no difforence lietween a
Judge of the Superior Courts silting in Chambers
and a CountyJudge acting as sole judge in a Divi-
sion Court. Indecd in the case of R. v. Avios, ini
which it appearcd thiat a Judge of an English
County Court, (similar te out Division Couits) was
requeste(1 to take down evidence, and declined
doing so. He took down %vl)at lie considered
niaterial, but wvished Il o guard against its bcing
supposcd that hc took down the evidence in such a
way that it could be tased in an Indictment for
perjuryl"; and Lord Camnpbell exprcssed his appro.
v'al of the wish Il t discour3ge a proceeding which


