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making away with bis property with the intention of reabizing the
same for leaving Upper Canada.
Luddock v Jenkins, 1 L. M & P (45, is an authority that on an

application to reverse the judge’s order for helding the defendant !

1o bail no other affidavits can, in general, be used than such as
were before the judge when he made ths order; but on an appli-
cntion (;o d:scharge tho defendant from custody fresh aflidavits may
bo used.

Grakam et al v, Sandrinelli, and Talbot v. Bulkeley, 16 M. & W.
161 and 194, are authorities to shew that where a doponent atates
only that ho has been informed and believes thut the defendant
18 nbout to leave England, withoutstating from whom the deponent
obtained the information, is not sufficient ground for an order for
the defendant’s arrest.

Pegler et al. v. Hislop, 1 Ex. 437, decides that it ia allowable
when the defendant appeals to the court against an order to bold
to bail, to use affidavits in denial of the plaintiff’s cause of action.
But the court will not interfere uniess it plainly appears that the
plaiutiff has no cause of action against the defendant.

The affidavits used by the plaintiff do not bring the case quite
withio the principlo on which the cases referred to in 16 M. & W.
were decided. The plaintiff does not merely state that he is in-
formed and believes that the defondant is about to leave the pro-
vince, but that from information he had received from various
sources, snd from his own personal knowledge, ho had good reason
10 believe that the defendant was furtively making away with his
property with the intentien of realizing the same and leaving the
country. Two other persons at the same ti.e, and before the
&ame commissioner, make similar affiduvits. If the deponents in
those affidavits had informed him of the facts there stated, and
plaintiff had stated thet be bad got such information from them
the persons from whom ho got the intormation being mentioned,
the evil referred to in the cases quoted would not exist. The
Jjudge had the affidavit of these two persong with that of the plan-
tiff, and it scems to me was justified in giving as much force to
them as if the plaintiff had stated that he had been informed by
those deponentc of the same circumstances that they mention in
their afidavits.  If the plaintifPs affidavit had been framed in that
way, I have met with no decided case that declares the order
made on such an affidavit would be wrong. Though not wishing
this decision to be referred to ns justifying parnties in waking such
affidavits as those now under discussion when they wish to obtain
8 judge’s order to hold a defendant to bail, I am not prepared to
say that the plaintiff did not shev to the judge such facts and
circumnstances as satisfied him there wes reasonable and probable
cause for belicving that the defendant was about to leave the pro-
vince. ] cannot thercfore set aside the jusge’s order und the pro-
ceedings under it.

But the next question is, as to discharging the defendant out of
custody. on the grouand that he did not intend to abscond His
own affidavit shews that be did contemplate selling his farm
in consequence of the proceedings threatened againse him; and
it scems to mo to that cxtent plaintiff was justified in making tho
sffidavit of his intending to dispose of his property to leave the
country. But ho denies in the stropgest langunage the charge
brought against him, and endeavours to show by coufirmntory
facts and circumstances that he is not guilty of the seduction of
the plainuff’s daughter, and says that be has determined, after
consultation with his friends, to defend the suit, and abide its
results  That his occupation and persuits, and the preparations
he bad made for completing his house and making improvements
on bis farm, all shew that be had no intention of lcaving the
country. Many of tho circumstances to which he refers as to his
position, property, and contemplated improvements, are confirmed
by two other afiidavits which ho files.

No attempt is made to answer these affidavits, or to contradict
the facts stated in them.

Tho defendants’ affidavit denying the charge of seduction would
uot be sufficient to autborise his discharge, but it is permissable
tc take that into consideration in judging of the probabilities of
Ins being about to leave the country. e states also that plain-
tiff wished bim to wmarry his daughter, and offered bim £100
through s friend to do s0, and threatened him with a prosccution
if he refused.

probable that after that kind of notice and threat he would have
 continued hix plans for sho impruvement of his place and have
remained to be arrested.

On the whole, I think the defendant, as he has entered an ap-
; pearance in the suit of the plaintiff against him, may properiy bo
discharged from custody, aud the costs of this application to be
costs in the onuse.

Ler cur.—Judgment accordiogly.

Cross v. Ricnarpsox.,

Libel— Netespaper— Evadence,

In an action of hitwl for publication 1n a newspaper, tho plaintifT's counsel proved
the paper containing the publication. but did not file i, or read the artulo con.
talning the alleyed libul- the defendant’s counrel opened his case, but declined
calling any witnessex.  The plaintiTs counsel then moved to have the paper
read aod tiled, which the learned judge allowed, roserving leave to the defen-
dant to move to enter a nonswit, if the court were of opnnion he was 20t entitlhed
todoso  Upon motion to enter 1 aonsult, Zelid. that tha evidence {fered vas
pot admistable, except in the discrction of the judge trying the cause 2. jnnsult
waz thersfore ordered. € P, T. T,y 1 30.)

This was an action for libel published in a newspaper.

The different papers were proved by the plainuff at the trial,
but they were not put in by bim aod filed or read when he clused
his case.

The defendant’s counsel commenced his case and said he would
not call witnesses.

The plaintiff then desired to have the papers read.

The defendant’s counsel objected to this as they had not been
put in and read at the proper time.

The Chief Justice of this court was of opinion the plaintiff could
not at that stage of the proceedings as of right put in and read the
papers, but permitted him to do o, reserving leave to the defen-
Jdant Jo move to enter a nonvuit, if according to the strict practice
the plaintiff had not pursued the proper course ‘The cave then
nroceeded and a verdict wag found for the plaintiff for $1 damages.

In BEaster Term last Eecles, (). C., obtaived a rule calling on
t 1o pluintiff to shew cause why the nonsuit should not be entered
pursuant to the leave reserved.

In Trinity Tera Prince shewed cause. Eecles, Q. C., contra.

ADAY WiLsoN, J.~—Some of the following cases bear on the
point :—Gules v. Porell, 2 C. & P. 259, After the plaintiff had
closed his case his counsel desired to call a witness to prove that
the bills had been dishonoured, and that due notice of dishonour
had been given. This was opposed by the defendant’'s counsel
because it was to givs fresh evidence after the plaintiff bad closed
his case.

Best, C. J., said,*I shall always allow a party to adduce fresh
evidence on points of this kind. 1 had a conversation with my
Lard Chief Justice Abbott on the subject, and his lordship stated
that he would pever allo'r a witness to be called back to get rid
of any difficulty on the merits, or on any thing which went to the
Jjustice of the case, but that he always allowed it to bo done to get
11d of objections which were bLeside the justice of the case and
little more than matter of form. I shall therefore allow the wit-
ness to be examined.”

Walls v. Atcheson, 2 C. & P. 268.—The plaintiff closed his case.
The defendant contended he had no right to recover. An argu-
ment took place upon the cuse 29 it then stood. The plainuti’s
counsel thea proposed to resd a notice which he had intended to
have given in evidence, but which from some circumstaunce or
another had been overlooked. The defendant's counse! objected
‘o the plaintiff's mcanding his case after an argument.

Best, C. J.—¢I would not allow the addition of sny parol evi-
dence by o witness. ] bave communicated with the Chief Justice
of the King’s Bench upon this subject, and we have agreed that it
is better not to lay down any particular rule, but to leave it to
tho discretion of the judge who iries .. cause, under the particular
circumstances to admit or not admit what may be material. Ia
this case I think T ought to admit this paper, becau-e it cannot
have been got up and manufactured for the purposes of the cause,
since the commencement of the trial.” The notice was then
read.

George v. Radford, 3 C. & P. 464 —In au action for malicious
arrest after the plawntiff had closed his case aud the defendant’s

If ho had intended to leave the country, it is not | counsei bad commenced to address the jury the Chief Justice said



