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A STUDY IN COMMON LAw D- VELOPMENT.

"Flexibility and capacity for growth and adaptation is the
peculiar boast and excellence of the common Iaw."

IlWhateve. disadvantages," said Sir A. Cockburn, Ilattach to
a -system of unwrîtten law-and of these we are fully sensible-it
bas, at lea3t, the advantage that its ela,'cicity enables those w~ho
administer it to adapt it to the varying conditions cf society, and
to the requirements of the age in which we live, so as to avoid the
inconveniences and injustice which arise when the law is no longer
in harmony with the wants, usages and intercsts of the gL-neration
to iwhict i it is immediately applied: " Mason v. Wa/ton L.R.
4 Q.B. 73.

This elasticity of the comnion law and its capacity for growth
and adaptation, so as to meet various conditions as thev arise is,
perhaps, nowhere better studied, or more easily seen than ini the
cases bearing upon the above su':ject, the fountain head of whicb
is the important decision of Colien v. lt'riglhi (iS57) 8 E. & B. 647.

The proposition afflrmed in Col/en v. JVrig/zt may be summed
Up in the following words of Cockburn, C.J. :---' By the law of
England a party r.Laking a contract, as agent, in the name of a
principal, impliedl-7 contracts with the other contracting party, that
lie has authority from the alleged principal to make the contract,
and if it turns out that hie bas not the aitthority, hie is liabie in an
action on sncb implied contract."

It wvas stated by Willes, T., thus :--" A person professing to
contract as agent for another, impliedly, if flot expressly, under-
takes to, or promises the person who enters into such contract, uipon
the faith of the professed agent being duly authorized, that the
autbority which hie professes to have does, in point of fact, exist."

Ti Tnlder the Roman law, if a person made a contract, professing
to act as agent for another, who was ei' her non-existent, or who
hiad riot, in fact, given liim autbority, the agent was persorially
liable on the contract. Thiat contract was prirniarily bis own, wbat-
ever hie mighit profess; and if thcre wvas in fact no person against
whomn tbe relaxations of the Iaw could be involked, the professing
agent reniained a principal :" 18 L.Q. ReV. 365.

Early cases in England hield that an agent professing to make
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