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any controversy upon it, that ;n an action of negligence, a plain-
tiff, whose want of care wss a direct and effective contributory
cause of the injury coniplained of, cannot recov~er, however
clearly it j iay be established that, but for the defendant 'q earlier
or concui-rent negligence, this .nishap, in wieh the injury wP's
received, would nnt have occurred."

As betivepii these conflieting vicws ér. Justice Hodgins prc-
ferred thàt of Me'. Justice Duff.

With great deference 1 venture to suggest the inquiry
whe'ther Mr. Justice Duif has flot stated the proposition too
broadly. Take the case of a man crossing the street at an inter-
section and negligently paying no attention to the street traffic.
If lie is struck hy the near corner of a street car, as lie is
about to step upon the track, he would probabiy not be en-
titled to recover, however neglIigen+ly the ear rnay have been.
driven. There would be "concur --nt and siînultaneous negli-
gences of equal character by both parties.'' But 1 venture to
suggeet that different consideratioL . will apply if lie was struck
as he was stepping d"if the track. in that case hewas first in
possession of the point of inte.section of lis line of advance and
that of the street car, and lis right was, nort.withstanding bis
negligence, to cross without molestation from the street car. If
under these circumnstances the motorman runs him down. hav-
ing approached the crogsing at ail excessive speed and negli-
gently, tho)ugi lie did everything lie could do to avoid the acci-
dent after discox'ering the pedestrian's peril, wiiI the railway-
company not bee hable? The negligen-es were concurrent, but

g they were not equal. in that the pedêstrian had for the moment
the riglit of possession. of the qpot w here the acoident happened

jsuperior to that of the street car. He had a right to assume
that his legal riglit would be respected. The ,Judicial Commnit-
tee proceeded upou this assumption in the King case, as the Su-

t preine Court had done in the Go.m'ell case. The "disahlimig neg-
ligence" referred to hy Mr. Justice Anglin would inchîude, as I

ïj j apprehend it, such a case as I -have indicAted, that is to say the
.4 case of a motorman approaching a street crossing where pedes-

Y
trians are pasing hack and fcrth, at an excessive speed
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