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jurist, it seems open to dot.bt whether this theory is correct
There is, it is true, no English decision which in terms lays down
the rule that a servant who Iearns of a defect is bounti to com-

il'" murlicate his knowledge to his mazter, and that his failure to gi;e
s such information constitutes a breach of a specific duty, which of

itself is enough to prevent his recovering for any injury which he
maN, thereafter receive owing to the existence of the defect. But
the reasori for the lack of direct authority on the point is sufficiently
obvions. In ail the cases decided under common law doctrines up

* to the titne %when Lord Watson deiiv-ered this opinion, the circumn-
stances wvere nccessaril. such as to bring thcem wvithîn the scope of
the r--;½cple, that the servant' action was absolutclv barred,
whenev er ;t %vas -ýhevn that he went on %vorking wtîth a ful] appre-
ciation of a risk resuiting irorn the master's neic1gence. The

Ifa'iiisonfl ISOt> 4 NlLcq. H.L. 21S (p 222t eUhapi: V. Engiand 18&tet l R.
2 0. S 'I'ic,-.n v. liai, e iS~ t 8ý4)i Mcq. !.L 748 v. Sm ilh 7
z H. ,& N. 2 3 li'Vbb v. A'eez Piie i iS6_) .4 F. S F. 6o8. For 1the A nerican decisions
10 he S..nMo e'feci sc note hY present li t1er i 41 L. R.A., pp.- 44, et leq. In

viewv of this doctrine the finding in question maiiife.stlv puis the masteýr iii the
same position as if notice of the defect had actuallv been given hv ithe servant,
and rer.det-od it a met-e matter of tifeeoa ot inquire swhether or not bt-
was rciieved front lEabiIiiv bv the servant's failire to gise ilotice. The detendant
firni, was rtiainls- ariswerabl e on the simple ground that one of ils meniber-, had
been pers onal!s .negligent in flot remet]%ing a defect ofwhich hie had construlctive
kno%%ledge. Sc Védlorsr v. Sha-î' (iSbt> 1 1. '& S. 43 -. b.û/ v. Stlvt.rI.(1861t> lF-. & El. 701.

Thus far we have been discassing -he case in the assumption that the court,
in decidîig that a judgnîent for the plaintiff shouId flot be set aside for the mere

b reason that the defendant bai no notice -of the defect, ut.ed the phrase iti the

serise of" had reCeived no notification front the servant.' This is the construc-
lion put ilnon die decision in the reporter's head-note, anco the relîartce placed by
Strong,~ J., upon the passage front Lord %%*atson's opinion. where this is illidoubt-
edîs' the import of the words, shews that thc court intettded at ail everts, to
assert the doctrine that the %crvant did flot forfeit his righ. of action b' flot giv-
itig notice oif a defect which svas known to Ibim. Btit it mav he desirable to
advert in passiîtg to the arribiguitv of phirase -ttad no notice," which so far as
the %vord,, themselves are concerficu nav also be Laken t0 mean - had no actual
knowledge." The significance of this tact when considered witlt referetîce to
the- substance ofthe findings above referred to i obvious. Such a construction of
the phrase wottld render Mr. Justice Strong's remarks applicable to the seconîd of
tîtose Çtndtttgs. and lipon this circumstancc, jaken it connection with the turther
t-irctinittance, altradv commentcd uipon. that the findings as t0 the romplaint
made l'y thr servant, and the master"s possession of construtctive knossîedge of
the tiefect, a piattsible argument miglhî ho based, that the court also intended t0
st;itî sponsor for th-. doctrine that il s the existence or absence of actual knowv-
ledîgr tit' dctcrmittes %whettier the master ik o;: is not hiable. Such a doctrine,
as is vorN jlainly sltewn bv llte Etnglisi cases cited abose, wvotild bc erroiteous-
fiut the inlqtiirv- iç îot worth pttrsuing in the present conrtection. WeJ bave mere-
1%v drawn attentioto td be point, as being one of the obscure aspects of a case
witich. to sa% tîte verv Icast, ks neitier a model of ltcid statement nor a favourahle
exemplificat ion of th cmnanner in whiehi a court of review should deai with the
sperial itdings of a iury in actions of titis sort.
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