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refused te set amide a verdict because the niei
pi'ius record did flot contain an entry of the pion,
in abaternent ou which a judgment of re8pondeat
auïter hiad been giv-en, because snch procead-
iugs overe by the subsequent pieadings wholly
lusmaerial.

In Wadsworth v. Brown, 3 Dowl. 698, the
court made absolute a ruie for a repleader, or
for the plaintiff to ameud, setting aside the ver-
dict, wheu the plaintiff to a plea ceucluding with
a verification, lied flot takan issue, but led[ only
added a sineiliter!,

In UCdrington v. Lloyd, 8 A. & E. 449, there
were issues of law and in fact. The plaintif[
had got judgteut on the issues iu law. Rie then
delivsred the issue and notice of trial. The
eward of jury proces8 in the issue w&8 thet the
Jury were te try the issues in fact, and not to
essess the damages on the damurrer. It was
contendad that as the issues in fact went te the
whola cause et action, the jury would cf course
osmse damages on the whole cause of action, and
so a direction to tarnt te assess the damages on the
demurrer was uunecessery Lord Deuman, C. J.,
appaently asseuted to that argument, if thare
had been ne judgmant on the deniorrer, and if
the damages lied te ha assessed contîngantly, for
ha says (p. 456), IlThis argument ie quite just
in the avent of the jury finding for the plaintiff;
but if thay should fiud for the dafandant it is stili
possible that the plea may lie held liad, and that
the court may give judgrnent for the plaintitf
uotwithstanding the verdict ; if they shouid (Io
se, aud aise give judgment for the plaintiff ou
the demurrar, hae wilI lie entitled to damnges,
and e second jury mxust be summeued te assese
thoa. .. ... Aud as there is a possible state
of circunistances which may iaad te the necessity
cf suînmoning a second jury, if that terni le net
adopted (i. e te award a venire taîn quasin), this
issu e is incorrect in net edoptîng it "

iu the case refarred te there could bave been
ne asseesmant of contingent damages, aveu if
j udgment lied net beau given on demurrer, if
the plaintif' fcad on the issues in fact.

That casa is thon an authority that e general
vanire te try the issues in fect w;ill lie sufficiant,
aitheugli thera are issues iu law on the record, if
judgruent bias net beau given ou therp, and if the
issues lu tact go te the whole cause of action.
Lt is vary strongiy au authority by implication
aise, that the issues iu law must ha actu;slly
eutered ou the record, se that damages miay bie
assessed ou theus, contingantly or otberwise,
according te the tact, Iu Ferqu8eu v. Mahoe,
2 Jur. 820, a notice of trial was set aside becausa
the issue bock hed beau made up and servad,
omitsing the issue iu law. Tha court will net,
'when damages hava not beau assessd et tha
trial, award a writ cf anqury-it must lie a
venire de no000: Clements8 v. Lewis, 3 B. & B. 297.

It is the duty ot the.ettornay iu the cause te
make up the record, aud it is quita clear that the
issues iu law as well as in fact should bave been
*utered, and that the officer of the court slsould
net have passad and signed the record in its
preseut form.

In this casa the cause cf action is fonuded ou
a promisory note made- by Palmear, payable te

bis co-dafeudaut Wiustanley. Wiustaulay plea-
ded paymeuit. Palmer pleaded three speesal
pleas on 'which the plaiutiff joinad is--ue, and the
plaintif' dexnurred te the first and the third pleais
et Palmer. The plaintiff succeaded ou ail the
issues in fact, se that the issues iii law are et
ne moment, axceptiug as te coets, aud mince the
trial the court lias given judgmeut fer Palmer osn
the damurrer te bis firat pIes, and for plaintif'
ou bis damurrer te Pelmer's thircl pleas.

Iftjudgmeut lied been giveu before the, trial for
the plaintif', ou the dansurrer, hos should have
tnterad it te have au assessment ot damaes,
for, as lu Uodrinqtes v. Lloyd, 8 A. & E. 449, the.
plaintif' miglit have failed lu the issues in fact,
and thon hae would ha obliged ot necessity to
assess bis damages ou the issues lu lsw. That
would have beau an argument against allowiug
the cause te go te trial, under suab circumstances
as in the casa just reterred te. But is it any
argument atar the trial bas taken place, and the
plaintif lias succeaded ou the issues in fact aud
assesse a thereuu ail the damuages lie cau aver get ?
1 eam net satisfiad thet it is. As judgmant was
net gîven ou the issues iu law et the trial, the
case stcod shus. If the plaintiff succeeded on the
issues lu tact, hae would get bis damages assassad
theracu, and as much as hae could aver get even.
if hie issues iu lew lied beau there as 'well. But
the defeudant maigbt have succaeded on oua or
twe of the issues in tact, and the plainitiff ou the
third issue, or the detendant migbo hava su-
caedad on ail threaet hfie issues in fact, aud the
plaintif' on the issue ot tact joined with Win-
stanley ; lu auy ot which cases the plaintiff
should hava beau lu a position te hava assessed
bis contingent damages, se that if hae got judg-
ment afterwards on the demurrer, there wouild
bava beau ne uecessity for any new assess-
ment of damages te lia made. Lt se liappons
that the roauit ofthOe trial fias net made a venir&
de noce necessary. But as a matter ef practice
is it axpedieut Ohet causes should lie se desit
with that they sheuld lia takeu down te triai
in this imperfeco and improper maner? 1 de
net thiuk it le.

If thus ware au applicatiou before trial to set
aside the notice ot trial aud the service of the.
issue beek, 1 sheold certainly, on the express
authorities befora referred te iu 8 A & E, 449,ý
and 2 Jur. 820, ba obliged te do sc, fer the
mischief apprehaudad migbt happen. lera,
bowever, the trialis over and no mischief bas-
happeried. Ne uew assessmaut et damnagas is.
required.

T aum desirous te sustain the proceedings if Ir
en; yat 1 arn afraid et intreducing a confusion,

and laxity ot practice thet may ba very ana-
barrassing.

The amenaient tee might hava beau made ats
the trial. Nothiug lias beau said ot waiver by,
net being ohjected to et the trial. Parliap it mighte
hava beau uselcss, as the cause wes tried iu. tise..
Ceunty Court. 1 think i0 cen oniy ba properly
curad by amencliug the record new, if it is an,
amaudmant which 1 ouglit te meke It is truc,
as Williams, J.. said, lu Ferguson v Mahon, 2ý
Jur. 820, « Threwing a demurrar et the jury,
dots net eppear te ba ot rachi use, howaver
anciant the practice may ha." But thara is,
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