
and the cats awarded thereunder, and that the
said settiement might be set amide. Defendan'm
solicitor aise, at the sme sittigm mov.d te
have the order setting amide the notice cf trial
for the june sittings and stayig proceedings,
and asking leave te issue excution upon the
judgment cf the Divisional Court for costs.

Thèse motions were argued together, and
now mnay fitly be considered together. 1 do net
see my way clear to, setting aside the settlement
between the parties, se far as te allew the
defendant te set the case down for triai. By
the seulement the case is settied, and the plain-
tiffs state they have no further cause of action
against the defendant, and under this setiemert
the defendant seems te have secured very liberal
terms. It appears that Mr. Plaxton's object in
having the stay of preceedigs set aside is that
he thinks th1ý %Lay is in the way of bis preceed-
ing te recever the costs ordered te be paid by
plaintiffs, by the Divisional Court in Toronto,
when the defendant succeeded in having the
order for arrest set amide.

Now, when the application was made te set
amide the notice of trial given fer iast ceunty
court sittings ini june and stay proceedings,
imy intention was simply to stay further pro-
ceedings in the way of a trial about a matter
which the parties had settled between them,
and where the defendant had obtained the, me
benefit as if he shouid succeed at the trial.

I certailiy did net censider that 1 wai adjudi-
cating in any way on the defendant's claini te
proceed fer the costs on the motion before the
court abolie, rer was it necessary fer me te do
se. Se far, then, as the order of Jisne last, stay-
ing proceedîngs, affects either directly or indi-
rectly the right of defendant te proceed for these
costs,itniust be varied se astopermit the defend-
antteproceed,if he be se advised,to recoverthose
ceets in the usual way. The settiernent may,
perhaps, then be set up as a defence te defend-
ant's iight te zecever theni. This seutiement,
which is silent as te any cos, releases the
plaintiffs front ail Ildcaims, suits, actions, and
dernands cf every nature and kind whatsoever,
for and on account of this action, and the erder
cf arrest and other pro ceedings taken by the
piaintiffs.-'l

Dees net this appear as if it %ras intended te
relieve the plaintiffis fmom any iiability for what
they had donc in arrcstx1g the defendant ?
Dots it relieve the plaintiffis froru iiability for
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cests inctirred on proceedinga taken by the

But tne settiemnent goes on te say: It
being the understanding that the defendant
reitases ail actions ?ànd dlaims cf eviery klnd
againît tht plaintiffs, and this being a final.
settlement of ail différences, disputes, and
actions between plaintiffs and deferndant.» The.
question now wouid be : lïa% this the effect of
preventing defendant's molicitor from recovering
the large amount cf couts incurred in setting
aside the arreet cf the defendant and ordered to,
be paid by the plaintiffs, which Mr. Pluxton
says the defendant is unabie te pay, and vhicb
be must loue if he cannot get thetn froni the
plaintiffs? But apart from this, Mr. Pl1axton file&
affidavits te show that the question cf ceats was
expressly excepted when the setulement was
made--that the plaintifse' agent, who made the
settlement on their behaîf, said that they woul
pay the coets in question, and that the reamon
that this agreement te pay these cos wam net
included in the settlement was, that plaintifs'i
agent said that he was net sure what tht judg-
ment (meaning, 1 prewame, the order setting
asîde the arrest) said about the cous. Tht
affidavit of taie defendant is contradicted by tÈat
cf the plaintifs'l agent (ont Eggleston>, who
swears that " each party was te pay his own
custs cf the action"; and, further, that he agrced
te aliow the dlefendant te keep the binder (for
which the notes mt*ed on were givers> te enable
him te pay bis solicitor's fees. It mîght be.
centended that the "'ceuts cf the action" rneant
oniy such costs as were yft in inedia, and te-
specting which the liabiiity of each Party wau as
vet undecided. Tht defenuent's staternent is
corroborated by the affidavit cf one Thornpon,
who was ?resent. Tht solicitor who drew up
tht settlt.nent was exainîned before the Master
at smre length as te what teck ' ace at the
seutlement, but on reading bis exL .. ination, 1
cannet cerne te any conclusion as te wisich
version ht supports,

If tht agreement was, as Eggleston says, that
each party should pay bis own rosts, he appearS
netwithstanding te have made tht plaintiffs
pay theru, or a part of themn at least, by handing
over tht binder in question te the defendant
towards the payment cf the costis fer which ho
was liable--though the agreemnent itef dot«
net appear te favor Eggleston's tory on tliis
point.


