
TE£ DOCTRINE Op ,<STAR£ DEOISIS."

ci Caujd4a Bank of Commerce v. Perram, 31 O.R. 116, in which
a Tivisional Court, sitting, as we are, in appeal from. a County
Court, refuaed to be governed by previeus deizions, and held

•! that the court was bound to exeroise an independent judgment.
Other taues were oited.. decided under the ýRailwày Act, more or
less applicable. 1 think we niust give an independent judgment,
and adopt the decision in 31 O.R. Any other conclusion wouid
lead to a dilemina sirnilar to that which has amaused students
fer twente centuries and more. The ancient Cretan ivho as-
serted so stoutly that 'Cretans are alwayg liars,' was proved to
be lying, whether he told the truth or not. go, on -the plain-
til!'s contencion, we are reduced to the paradox that, if we are
bound b>' a Divisional Court judgment, we are bound by that
in 31 OR. to hold that we are flot bound. On principle, how-
ever, I amn of the opinion that the section cited does not refer to
a court of final appeal. It ia ne-cessar>' to, consider the case with.
out regard to the decision juat referred -to."

The case of Farrell v. Gallagher, 23 O.L.R. 130, above refer-
red to, was a mechanie s lien action, brought b>' the contrat-
tor and certain lien holders who had doue work and furnished
materi ais. In eonsequence of the contractor's default, the
owner took the work out of his bands before completion. The
Referee found the plaintiff entitled to $739.90, and gave judg-
ment for that ainount, first to, the wage camnera in full, and the
balance to the material irien, following the deeision of the Kîng 's
Bencli Division in Russell v. Freich, 28 O.R. 215. The judgment
of the court was delivered by Mr. Justice Xiddleton, who re-
versed the finding as regarda the material men, and at pp. 135-6
1 aid as follows: "The case of Russell v. French~ (1897), 28
OR. 215, is preciaely in point. It is there held. that the 20
per cent. is a fund for the payment of ien-holders, not subject
to be affected by the failume of the contractor to perform bis
contract. This view is in confiiet with the reasoning of Goddard v.
Coulson (1884), 10 A.R. 1, and the decision in In re Sears and
Woods (1893), 23 O.R. 474, which are said to be no longer -ap-
.plioable by reason of changes in -the statute. -The statute bas
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