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RESPONSIBILITY 0F CORPORATION FOR MALIOJOUS
ACTS 0F EMPLOYEES.

The Supreme Court of North Carolina lias lately considered

the question of the liability of a railroad company for an em-

ployee shooting another under circumstances that appeared

purely wanton and malicigus and when no0 purpose in the inter-

est of the company seemed to be subserved. These were the

facts. Plaintiff attempted to climb upon the company 's box

car attached to a mo-ving freight train so as to steal a ride.

A fiagman on top of the car told plaintiff to corne up to him,

but plaintiff started to run away a.nd lie had not gotten more

than eight feet away when the flagman shot him twice. The

jury found in answer to special interrogatory that the flagman

was not acting within the scope of his employment, but their

general verdict was for plaintiff. The majority of the court

held that this issue was properly submitted to the court and judg-

ment was ordered entered for defendant. Jones v. Seaboard

A. L. H. Co., 64 S.E. 266. The dissent by Clark, C.J., takes the

position that the undisputed facts shew there was no basis for

this finding by the jury. He says: " The flagman was in thc

diseharge of lis duty in discovering the plaintiff, a.nd could

not put off that character' and without change of position as-

sume another while the plaintiff was running eiglit feet, which a

calculation sliews was less than haif a second. He could flot be

an employee of the railroad wlien lie frightened the man and

ceased to be an employee within the one hundred and twentieth

part of a minute whule the frightened man was running eiglit

feet. As the flagman flred and struck the fleeing man twice

before he could run eight feet, the pistol must have been drawn

and presented before the plaintiff turned to fly." We do not

know if this argumentation presents sucli a shewing of physical

impossibility as to take the matter away from the jury upon

the question as to whether the flagman was acting within the

scope of his duty. The dissent is more nearly based, as we view

the matter on the course of judicial decision, instanced and dis-


