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regardiug negligeuce as a positive instead ot' s
negiative word. It la reall.7 te asenuce et' sncb
cre as it was ttc duty et' ttc defeudant te use."
It is tardly correct te say thftt ttc Court ot'
Exctcquer Chamter lu ttc case relferred te
ndoptcd tte view ot' Lord Crauwortt as te ttc
impropriety et' ttc torn "lgrecs negligence."
Crompten, J., lu deliveriug the opiulon ot' ttc
court, said : Il t le said that these may te dit'-
fi 'ulty lu defiuing wtat grecs negligouce le, but
1l agreo lu ttc remark et' tte Lard Chiot' Baieon lu
the court telow, where te qays 1 Thora is s cr-
tpto ilegree et' iegligeuco te wtict every oe
atuoches great tiame. lIt is a mistake te sîa,-
poso that tbinge are net differeut tecause a
stimKct lineofet demareation canuet te drawu te-
tweea thym ;' " sud te added, Il'for ail practical
pourposes te mule may te stated te te, that ttc
fnilure te exercice s-easonaale cre. ekili, and
diligence, le grosa negligence."1 M. Smith, J., lu
thai case in wblch tte atove-msuîionod otserva-
tion ot' Willes, J., were made, said :"I Ttc use
of' tte torn grosa nogligence la only one way et'
statieg tlaat bass cre la required lu seine cases
than lu others, as lu tte case et gratuitone bail-
ces, sud it la more correct sud scen tifie te de-

fine ttic degrees et' care than ttc degrece et' negli-
gonce." Ttc epithet "lgrass," is certainly sot
tvitout its significance. The negligence for
which, aceerding te Lord lait, s gratuiteus
taîlee lacera inatility la snob as te involve a
treaet ot' confidence or trust, net arisiug merely
frein seule want et' foresigtt or mistalke et' jedg-
ment tut froi serge culpatle dlefanît. Ne ad-
vantage wonld te gaiued ty sntstitntiug s posi-
tive for a negative phrase, because tte degrea et'
care aud diligence whicb a tailea mnst exorcise,
corresponds witb tte degrea o et'gligonce for
wîict tie la rospousitle, sud thora would te ttc
samne difficulty lu deflniug ttc extent ot' ttc posi-
tive claîy lu eact case as ttec dogrea of' neleet
of it xvbîet lueurs respousibility. lIn trutti, this
dificulty ia inherent lu ttc natnure et' ttc subjeet
auid tlaongt degroos et' tare are net defleable,
ttey arc witb soe appreacli te certainty dis-
tiîîguisabla suad in every case ut' titis descrip-
tion lu wlîict ttc evideuce le let't te ttc jury,
elîey înust te led ty a cautions sud discrirninating
direction et' thae judge te diatingniat, s well as
they con, dogreos et' tbinga wbict riin more or
bass tl eacb otter. It is clear, according te ttc
aultoritios, that ttc tank lu ttis case were net
t ound to mars titan urdinary cre ot' tte deposit
intrîasted te thoin, sud that tte negligenca for
whict alone ttey conld te made labla would
bave beau ttc waut et' that ordinary diligence
wrtich meunet' comntun prudence generall y exer-
ciao atout their ewu alfairs. Ttc case resembles
very closeby eue that was meutioucd ty ttc ceun-
sel for ttc respoudeut, whict wac decided lu the
Sipromae JuJicial Court et' Massachusetts, ttc
case et' Pest1er, et cl (Executers), v. Thte Essec
Bankr, 17 Mass. Rep. 478. Tise plaintiff lu ttat
case d1eposýitedI wltt tte tant fer sate custody,
s cask coutaining s quantity et' gold doubleons.
This was placefi witt otter depesits lu a vat
in the tant, end ttc agent et' thc plaintiff wes
lu the habit et' comiug te ttc tank to sec that
hie doposit was safe. Theme was ne evidence
bew ttc vauît wae secured. Wbeuever tlae plain-
tiff gave ordlers te tho btnk (wtich he t'requeutly

did) to deliver sorge of tte goid doubloons depos-
ited, the cask was opened ty the cashier or
chief clerk, Who delivered tte doublootis pursu-
ant to the orders. The cashier and chief clerk,
bolli of' whorn hadi previously sustained a fair
reputation, fraudulenitly took frein the, cask
douticons to the amomit of 32,000 doLars, witt
whict ttey atsconded. The action was tried
upon the general issue, and the jury fonnd a
special verdict. The court, after argument,
gave judgrnent for the defendants. The Chiet'
Justice, Who delivered the opinion of the court,
entered fully in the law of' tailments tppl;cable
to the case, holding that, Il as far as ttce bnnk
was coucerned, the deposit of the gold 'tas à
mere naked bailment for the accommodation et'
the depositor, and without any advantage to
the batik wtict eould tend to increase ite liability
beyond the effect of' sncb a contract." "lThat
tte tank wats answeratle enly for gress ueg-
ligeuce or for fraud, which will make a bailee
et any character answeratle, aud that grosa
negligence certainly ceuld net te int'errcd fretin
anything t'eund ty thc verdict, as the saine care
was takeoft the plaintiffs property as of othor
depesits, aud et' the paeperty telenging to the
tank itself." And ttc court held that the tank
was net responsible for the t'rand or felony eof
the cashier sud clerk, as wben tbey abstracted
the plaintiffs gold frein the cask ttey were flot
actiug Wittiu ttic scepe ot' their omplcyment ;
"suad the btnk was no more answeratlc for
thoir set ttan it Weald bave taon if ttoy tad
stelen the pockot-took etf any pereon Wto migt
bave laid it upon ttc desk wbilc lie was trans-
acting corne tusiness at the tank." Their Lord-
shîps entortain ne dentt it was ttc duty of tte
judge at thc close ut' the plaintiffs case, upon
thc application et' ttc counsel for thc defeudaut,
te have ordered a nensuit, or if the plaintiff
retused te te nousuited, tg have directed ttc jury
te f3nd a verdict for the defeudant, as therc wus
an entire failure et' evidouce et' ttc want ot' tat
erdiniry cai c wtich ttc tank was teund te te-
stow upon thc plaintiffs deposit, But tue judgo
taving refsed te nonsuit, thc defendant tlhore-
upon wveut iute bis case sud callcd witnesses,
sud taving doue se the councel for ttc appel.-
lants contend that there teing evidence on t.)tla
sides tte question ceuld net te wittdrawrn frei
the jury, sud that as ttc judge could net bîave
nensuited at tat stage ot' tt trial it was net
cempetent te the Supreme Court te give s judg-
meut of' nonsuit. It le net, towever, correct te
ssy tat the judge could net have noneuited ttc
plaintiff after thc defeudant had entered upon
hie case, as it was decidect in ttc case et' Davis
v. Ilardy (6 B. &i C. 225), that ttc ovîdeuce
given ty a defeudaut nmy te nsed for thc pur-
pose et' a neusuit. Ttc det'endenî's evidence
sdded te ttc plaiutiff's case tlic iniportant fluet
that in ttc stroug reooin w itlh ttc plaintiff's
detentures -were kept, there werc, tesides thc
boxes et' other customers, bis, securitios, sud
specie, the property of ttc bank, te a very cou-
sideratie ameunt. It may te admitted net totoc
sufficient te exempt ea gratuitous tailce t'ror
liability that te keepe goods dcposited witli hlma
lu ttc same nianner as ta koope hie ewu, though.
thie degreeao ecare wlll ordiuarily repel ttc pro-
sumaption ot' gress negligence. But there is ne
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