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cation would be made before the Jndre iu his
Chambers on Wednesday the 3rd of February,
1867, at 11 o’clock a.m. In consequence of the
abseuce of the Judge on that day, no proceed-
ings were then bad. Ou the following day how-
ever both parties appeared by their counsel, when
an appoiniment was made for the 16th February.
Mr. Foley on behalf of Mvs. Sheldrick, the mother
of the minors, raised the following objections.

1. That the application is informal and jncor-
rect, in this, that theve is no affidavit of the
Wwitness to the signatures of the infunts, and fur-
ther, that the witness shou'd have been perscnally
present for examination. :

2. That the proceediegs of to-day sre illegal,
not being in accordance with the wrilten and
printed notices.

8. That the notice served uncon the motber is
inconsistent with the notice published, in this,
that it contains an addition viz, *‘or so soon
thereafter as counsel can be heard” and that
both notices should conform.

4. That no such no-ice as the siatute requi:ey
©of any proceeding to be had tLis day, Las been
given.

5. That the 20 days’ no'ice requived by the
8tatute has not been given.

. 6. That the security requived by sta ute bLas
ot yet been given.

7. That no reason has been assizaed why the
childven should be removed frum the eure of their
najural guardian,

8. That the affidavi's are not eniitled in any
cause.

9. That the papers and =Ji-davits fited, show
that the mother had been legully appointed ad-
Winistratrix &e., and therefore had the legal right
to the administration of the estate,

10. That the real estate is subject to Mrs.
Sheldrick’s dower.

For these reasons che oljecis and protests
8zainst the appointment of Mr, David Hunter as
“guardian of these children, bel.eving it would be
detrimental to their moval and material interests.

Livingstone on behalf of the infants urged, that
88 administratrix, Mrs. Sheldrick had no contvol
Over the real es:ate ; that the petition from the
Minors shows their desire that a guardian shou'd

© apnoiuted ; that it is unnecessary to assizn any
.. 8Ppecial reason, and that Mr.lianter is their neav-
st of kin; that the 20 days’ notice is proved by
the affiduvit on file, and that in consequence of
the absence of the Judge on the dav named in
the noiice, that counsel could not be hea'd. but
that on the opening of Chambers on the following
a¥, the fuiiher hearing was adjourned to this
av.
« Jdudzment was deferred until the Ist Ma:ch,
When (he following judzment was de'ivered.

w Witson, Co. J.—Maving cavefully examined

'¢ Act relating to guardians, with the Rules and
tll'lll‘l‘s framed by the Judges appoin‘ed under
: ée_c:-hh Secri.ou of the Surrogate Courts Act of
H 2%, a:d having ulso considered all the oljec-
ﬂons and avzumenis of counsel, I have come to

l‘& couclusion that the contesting party is not
g;:g::l'ly before the Court uutil she has filed a
e ‘at. I threw out a suggestion to this effect,
“henbthe patties were before me on the 16th
Prone utno caveat has yet been filed. The proper

&ctice appears to ma to be, that in the event of

the mother, or any one else objecting to the ap-
pointment proposed, it is for them to file a caveat
with the Surroga‘e Legistrar; 7Aen, when the
application is made, the party contesting, must
be waroed to appear on some day to bé named
by the Judge. who will then hear the parties nnd
decide the ma‘ter, either on affidavits, or he may
take evideuce v7va vo: e if he thiuks it advisable
S do so.

With refesence to the objection raised by Mr.
Foley that by the prin‘ed and written notice, the
applica‘ion inthis ma!ier shou'd have been made
to me at mv Chambers on Wednesday the 3rd of
Feoruarv, 1869, at 11 o’clock in the forenoon, and
that s no such applicalion was then made, there-
fore any subsequent application or proceeding
would be jrregular and illegal. I have no doubt
that T had full power aud auiboriiv to receive
aou eutertain the applicat’on on the frst day I
was in Chambers, a'thouzh this was alter the
d.iy Damed in the no'ice. I bad received no in-
vhuaiion of (his appointment, neither bad my
cGuvenience been counsalted in any way, aud if
coungel wiil arbitvarily make appoin'ments for
me, they must submit to occasional disappoivt-
menis, Ly the S+d Section of the Act respeet-
ing the appointment of Guardians it is enacted,
that sflep proof of 20 days’ public notice of the
app'icaiion &e., the judze may appoint. &e¢. Now
tie usual form in such cuses is to the effect that
the person giving ihe noifee, will apply to the
Judge efrer the expi-a'ion of 20 duys, &c., with-
out naming any day or hour, aud the application
may iu fact be made at any time after the period
has expired, but even if a day has been named,
(88 in the present case). I am still of the opinion
that it is immarerial whether the Judge is 2p-
piied to on that particular day or not.

Several objections raised by Mr. Foley were
overruled by me at the time, and es to his Tih,
that no reasons have been assigned in the appli-
cation for removing the minors from the care of
their mother, I need only say thut neither the
Statute nor the Rules requive such statement,
aud with reference to the objection that the ap-
pointment of Mr. Hunter would be detrimental
to the moril and material intevests of the infants,
I can only repeat what 1 have alveady said, that
to 1aise this issue properly, a caveat should have
been filed as T suzzested, when this allegation
mi=be have been fully investicated. In the ab-
sence of any evidence a to ihe unfitness of the
proposed guardian, and from my own knowledze
of his character and position in life, I em of
opinion that M¥, Hunfer, the paternal uncle. and
next of kin should, on furnishing the necessary
secriiy, be appoivied Guardian as prayed for.

The mino~s arve of age to choose their own
guardian, and the persou of their choice, it ap-
pears to me, should be appointed, except it be
clearly established, either that he is unfit, or
that there are other good grounds of ohjection to
bis appointment. The second marriage of the
mother, to a man who has children of his own,
would in my opinion, constitute a good reason
why she shold not be appninted as guardian, but
as she has made no application, and has filed no
caveat, I must decide that the uncle, as next of
kin, and the choice of the minors, is entitled to
letters of guardianship.

The usual order was then made.




