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Subseynently, Mo Tate cavsed to be conveyed and placed on
the quatiies, tor the use thereat, vattoud implements used 10 quar-
rainz, 1 anatue exceeding S2.000

Dursng the wonth of Juey, 18O8 the defenndant Joseph Elhiy, as
a enret hor, was plieed by Mo Tate i posses-iou of the quarries
and quirtving nnplentents

Ou e Decvmher, 18, Johin Melling, the phuntit, beeame the
purclivser of the quareies, quarrying implements, Sc , adetendant
then <t:ll henz n possession

When pluntiff so purchased he forbid defendant to quarry or to
remove or meddie with any of the quareying smplements Not-
withstindine, defendunt set phuotidd at detianee

Plaintitf then instituted an act-on of ejectment to recover pos-
sevvon of the quarry, and an action of detinue to recover poases-
ston of the quarrying implements, and in the latter action cliimed
a wiit of injunction to restinin the defendnnt fiom sclling, remov-
tog or disposing of the quarrying implements

On Tth Auguet Inst, plamtitf applied to Mr Justice Burns and
obtained an order for an ad in ervn writ of injunction, and on same
day cau~ed the writ of injunction to be issued '

Tle 1njunction, +o far as material, way m the following forin :
« Victoria, by the Grace of God, &c.

*To Joseph Elliy, of the Township of Niagara, in the County of
Lincoln, hi< ngents and gervaots, or any person under s direction
or control, and every of them, greeting. ,

** Wherens, on the sixth day of August, in the year of our Lord:
one thou-and eight hundred asd sixty, an order was made by the |
Honorable Robert Eastor Burns, ooe of the Judtices of our Court
of Queen's Bench at Toronto, pursuant to the Common Law 1'ro-
cedure Act, 1855, in an action depending in our said Court, wherein
Joitn Melling is the plainuff, and you, the said Joseph Elliz, are
defendant, thit a writ of injunction do issue to restrain you the
satd Joseph Ellis, and your agents and servants, or any person |
under your direction or control, from selling or dinposing to your
own use, or removing any of the quarrying tools, inplements, :
goods or chattels, in or about the said premises, belongiog to the !
plainuff, and of which a list is hereinafter given.

CChanada, aud they are not aware of any wuch suthonty

ment would operate as o notice to detendant to leave tie Province
moorder to excape the cmsequences of the writ if issued, and
urged that tne writ shoull 1vsue without prev us notice to defen-
dant—leaving bim when m custody to purge himeelf 1f posable
of the contempt  Reference was mnde to Consor Stat U C cap.
2howss 0011012013, p 295, Com Ing Chancery, 1) 3 (Attuch-
menti; Eden on Injunction, 795 Drewry on tnjunctien, 405, 405 ;
Nt Juhn's College v, Carter, $ MV X Cr 4975 Angersten v, Hunt,
6 Ves, 457

The application having been the first of the kind made tan
Court of Cominon Luw <inee the Common Law Procedure Act, Mr.

. Justice Hagarty, to whom the appheation was made, tock time to

consrler, anl on the following day (dehvered judgment

Hacarty, J.—1 can find no nuthonity to warrant me in ordering
the 1ssue of a wiit of attachment for the violation of the terms of

.4 writ of wjunction without & previous notice of some kind ta the

defeadant  There s nonstance 1in wlich personal service ot wnotice
has been wholly di-pensed with 1n cnse of an attachment, though
there mav be some cases in which an incomplete per«onal service has
heen ordered. 1 have consulted the Vice-Chancellors ot Upper
Ou the
contrary, they infurm me that the settled practice ot thewr Court

18 otherwise

Where the injunction operates strictly by way of restraint, the
proper course, according to the books, 13 either to move that the

! defendant be committed for breach of the injunction, or to move

that ke be committed unless he show cause at a future day to the
contrary. If the first course is adopted the motion must be made
on personal gervice of a notice of motion on defendant. *

The learned judge referred to 2 Daniel’s Ch Pr 1264 ; Pearce v.
Crutchfirld, 14 Ves 206 ; fnre Morre, 22 L J Q B 417: Swemn-
fen v. Smafen, 1 C. B.N. 8. 364; Thomas v. Ruwlhings, 28 L J.
£x. 347; 33 L. T. Rep. 186.

The following order was thereupon made and issued.

Joun MerLixag, Pluntff, Upon reading the writ of injunction
}isuuod in this cause, the afhdavit of
service thereof, and the affiduvits on

v,
+ Josernt ELtts, Defendant

** We therefore do hereby strictly enjoin and command you, the | which said writ was 1ssued, and upon re.ding the affilavit of
said Joseph Elhs, and your agents or servants, or uny person un- | plaintiff and others filed yesterday in this cause, I do order that
der your direction or control, and every one of you, that you anl ' the defendant stand and be committed for contempt in violating
every one of you do from henceforth altogether and absolutely ! the terms of the smid ivjunction, and that a writ of attachment do
desist from selling or disposing to your own use, or removing any 19<ue for the arrest of his body for said contempt, unlesy he the
of the quarrying tools, implements, goods or chattels in or about | ~aid defendant, his attorney or agent, du npon the second day
the premises belonging to the plainuff, &c., &c, and of which the | after the diy of personal service of this order, shew cause to

fullowing is the list, namely, &c, untl our said Court shall make |
order to the coutrary ;

““ Witness, the Hounorabhle Sir John Beverley Robinson, Baranet, |
Chief Justice of our <aid Court at Toronto, this sevemn day of |
August, in the year of our Lord one thousand eight huundred and :
Mty “C € SwaLL™ |

On 8th Augu<t last, defendant was personally served with n '
duplicate original of this writ of injunction, and at the time of
the service of the writ the quarrying implements, or a large por-
tion of their, were in possession of the defendant. |

Both the action of ejectment and the action of detinue were
tried betore Mr. Justice McLean, at the lastassizes for ihe County
of Lincoln

Between the day of the service of the injunction and the com- .
mission day of the Assizes, the defendant and his ageuts, in vio-
lation of the terms of the writ of injunction, removed or caused
to be removed from off the quarries, all the quarrying implements
for which the action of detinue was brought. !

The defendant defenided the action of detinue in person, and in i
open court boasted that he had made away with the quarrying .
implements so that plaintiff should never see one of them. It°
was sworn that t e defend.nt was not a mau of means.

Mr R. A Ilarrison thereupon for plaintiff, on affidavits showing
the foregoing facts, made application to a Judge in Chambers for |
an ez parte order for & writ of attachment against defendant. The
affilavits showed good grounds to suppose that defendant, if in- !
formed of the application, would immediately sbscond to escape
the cop<equences of s contempt  Mr. Horrison argued that
notice to defendant of an 1ntended application for a writ of attach- ¢

the contrary.

TioMas Jonx CoTTLe avp Jeuy Barwick v Isaac Morris.

Bpctment =S rvae of Wit on Difondant's Wefe— {Hmgonce
fera the writ of ejectinent wasserved ag the wifee of de'endant cshe lanz at
the time=in pass ssbm ot the e, and stating that ber husband wasin the
United States on an appiication £iran ofder to ailne the sereire und r the
partiular dreumistances of the caso an order way made allowing the serdice as
ot the date of the order.
(5th December, 1560 )

The writ of c¢jectinent was
She was at the time of the

w

This was an action of ejectment
served on the wife of the defendant

_service in possession of the locus in guo, and stated that her hus-

band had gone to re<ide in the United States of America.

It appeared that defendant wasat the time of the <ervice of the
writ of cjectment a vesident in the City of Plulalelphia, in the
Cnited States of America, and was there engaged as a hand in an
iron foundry.

Juickson for plaintiff, obtained a eummons on the defendant, his
attorney or agent, to ~hew cause why the service of the writ of
ejectment and notice of cluim attnched thereto effected an the
wife of the defendant, should not be deemed good and sufficient
service, and why the service shoull not be deemed as goad and
sufficient, for all cubsequent proceedings as if persunal service
bad been effected on the defendant.

* Subsequently plaintifl adapted this course in preference to the order niai and
having cansed detendant to be porsonally seeved with notice, Mre Justue Burns,
upon the productivn of the nutice and affiduvit of service, urdered the attachment
1o issue.



