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agule, on the grounds, lst,—That it was uncertain and not final,
and did not pursue the submission in tlus, thut by the lease Fow-
ler was to pay a compensation for running one or more trang, and
the arbitrator did not Jdeterniine the compensation for runmng one
train, lut for running four, and jt was not certtun whether he|

“meant four trains back and forward, or two trmns each way, and t
hoe was to fix the maximum number of treins, and hedid not do so,
but gave a dizeretion to Fowler to run any number of trains, pay-
ing a certain rate per day for each triin over four; that the av-
bitrator had nothing to do with the working of the Ruilway, and
excemted bis anthority in awarding as to the use of sidings, &e.,
or why the award should not be remitted back to the arbitrator
for reconsideration, &c, &c.

Cameron, Q. C., and Galt, Q. C., shewed cause.

I do not consider that anything turns on the afidavits fled !
It is ncceseary to read together nil parts of the lease bcnring'
bearing upon Fowler’s use of the Company’s line to understand
clenrly the matter really submitted. As 1 understand the case,
Judgmng wholly from the lease, submission and award it appears
to be this: Fowler gets a lease at a nominsl rent of the Compa-
ny's corporate rights for a long period, and coutracts to make &
line of road from Peterborough to intersect the Company’s road at
Millbrook, and to make such portion for his profit, he being, in
fact, proprietor for the timo of that portion He bargaivs with
them to tun at least one train each way daily, between Peterbo-
rough and Port Hope. In doing so he would use, of course, that
part of the Compauny’s line between Millbrook and Port Hope ; to
make his portion profitable he would naturally require to use their
portion in conuexion ¢’ erewith, and they would naturglly expect
payment for such use of their portion. He therefore agrees to
pay them a rent or compensation for the use or right of rununing
one or wore through trains from Peterborough to Port Hope, and
vice versa, such rent to be ascertained as thereinafter provided.

So far we can understand their position.

He is bound to run at least one train each way daily, and itisto
be ascertained what hie is to pay therefor; and it is also contem-
plated to ascertamn what he is to pay for running moro than one
train cach way—as he may naturally desire to run more if' busi-
ness requires.  In o subsiquent part of the lease it is expressly
dectared that beis to have the right té¥un through trains between
Port Hope nud Millbrook, on paying o rent therefor, to be fixed
by arbitration, the arbitrators fixing the maximum daily number
of trains.

Tuere were therefore two things to be ascertained—Ist, The a-
mount which Fowler should pay werely for doing what his con-
tract compelled him to do, viz.: the running of at least one traun
cach way daily. It is obvious that he might not desire to run
more, and it might be a loss instead of a profit to do more. 2nd,
If he desired to avail hime<elf of the right conferred by his lease
of running any greater number of trains, then the arbitrator is to
fix the maximum of traing and the rent or compensation to be paid
therefor. It appears to me that it is one thirg to determine the

rent to be paid by Fowler for what he is bound to do under his
contract, and another thing, the amount to be paid should he avail
Inmself of the privilege allowed him of doing more,

Mr Shanley in b's awarid assesses $15,000 as the annual com-
pensation to be paid by Fowler under his lease, without saying for!
what it is to be paid.  Ie proceeds then to award that the waxi-|
mum number of trains to be ran by Fuwler, in consideration ot
such payment on the Company’s line from Port Hope to Millbrook, |
or mce rersa, shall not exceed four each day. o further gives
him the right of putting ou extra traius on giving a certuin notice
and paying $20 drily for each extra train.

As I read the award the right to ran four trains is expressly in‘
consideration of the %15,000; it seems conceded in argument,
antd is in accordince with commoun sense, that the wear and tear|
of a raitrond is naturally in proportivn to the amount of work, and |
that two traius each day would not do the same mjury that four
traing wou'd ; I think it just to assume that the arbitrator so un-
derstood it and ¢onsidered the $15,000 at the proper rent for the
right of runnhing any number up to four trmns. I think the Les-
see, Fowler, has the right tu have it clearly stated whatis the a-|
mount of rent that he must pay for running the number of tramns |

| which under his contract he is bound to run, and which number

he may not desire to excced.

I thiuk the award must bo referred back to the arbitrator for
reconsuderation on this head. 1 do not consider the other objec-
tions important  The time for making the award stands colarged
uptl 1at day of next year, with power to referee to enlarge agawn.

Order granted.

McIsnes v. MAckKLs.
Orders for Cu Sa— Apphication lalfli:cllarge sane—Induction to defraud—
ractice,

Qucere—~\When one julge on a statement of facts has granted an order for a Ca Ss
to fssue, can anuther Judge taking a different siew of the same facts, interfere
in tho tnutter without any new matter being shown?

The question whether auy debt {4 due or not will be entertuined cn an application
to dizchiarge an onder for a Cu Sa, but ualess a very case is wadv out the courtor
Judgo will not anturfero.

The wfidavit in support of an application for an order to hold to had «honld stato
the nawwe ol the parties intormant. but if 12 shew ficts sufllicicnt to attisfy
the unnd of the judge, thls is sullicient, it Suved nut copy the wurds of the

statute,
( September 3rd, 1552.)

The defendant had been arrested on a Ca Sz issued on the order
of Mr. Justice Burng, under 22 Vic., cap. 96.

The affidavit of plaintiff stated that defendant was indebted in
two hundred and twenty-four pounds, eighteen shillings and three
pence on u judgment. That five days before the day of affidavit,
defendant informed plaintitf that it was his inteution to leave Upper
Canada and to go to the Red River settlement by the way of Luke
Superior, and that he did not intend to be absent from Canadn for
o longer period than six months. That on the same day plaiouff
was informed and believed that deferdant did not intend to go to
the Red River settlement, but intended to go to New Caledonia
by way of New York. That the informaunt told plaintiff he had
seen a letter from defendant to a person in New York inquiring
for a ship sailing to the Isthmus of Panama and that he be-
licved defendant would sail in the ship *¢ Star of the West” from
New York to the Isthmus of Panama, on the twentieth day of the
month of Junc. That plaintiff believed that defendant intended
immediately to leave Upper Canada with intent to defraud, and
that the informant declined making an affidavit of the facts. That
pinintiff believed defeudant made the statement as to the Red
River to deceive and mislead his creditors, and that he had no in-
tention of returning to Upper Canada.

On the ninth of July Defendant obtained a summons from tho
Chief Justice of Upper Canada, to shew cause why he should not
be discharged from custody and the Buil Bond be cancelled on tho
ground that the aflidavit on which the order had been obtained did
not disclose the name of the party from whom tho plaintiff received
the information, that defendant was going to New Caledonia and
on grounds disclosed in affidavits and papers filed.

Defendant supported bis application by lis own affidavit setting
forth an account of his dealings with the plaintiff, that on Oth
June he had assigned certain collateral securities to ins creditors
for their claims that they were not all urpaid, that it was true he
was about starting for British Coluulia, vee New York and the
Isthmus of Paunawa, but that hisabsence was te be only six months,
that he was certainly to return within that time, that he was leav-
ving his wife and family behiad, that it was publicly known that
he was so going awar, that he had st first spoken of going by the
way of the Red River settlement, by the overland route, and
strongly denying all fraudulent designs.

Several other aflidavits were filed corroborating these statements.
The plaintiff filed vumerous affidavats in reply.

The summons was cnlarged from time to time, and was argued
on the twenty mnth August. The defendant produced further
affidavats 1 answer to those of the plaintiff, and both sides exhi-
tited great indu~try i producing counter affidavits each cliciting
sume new matter and gnvwered by the other side.  This was done
ny the consent of the parties, and resulted in praducing in alt thirty
six aflidavits, several deponents from time to time producing twe
or three answenng and rebutting charges.

Freeland for defendant, Sadlier for plaiotiff.



