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whose transactions are portrayed to us, admonishes us that we
cannot reiterate. them too often nor enforce them too rigidly.
The court below placed the decree from which their appeal was
taken upon these indisputable principles.’’

' The general rule has been equally well established in Eng-
land.” . An exception has, however, been made in recent Eng-
lish litigation, which will in many case destroy the efficacy of
the general rule as a preventive measure,

The English decisions appear to have drawn this distinetion,
that where the transactions are separable and it can be deter-
mined as to which of the transactions the agent has obtained
a secret profit or commission, such transactions are to be sep-
arated from those in which he has dealt fairly with his prineipal,
and that the agent will not be deprived of his commission’on all
such transactions.®

In the Hippisley case, Kennedy, J., said: *‘I feel it is diffi-
cult to lay down any definite rule upon the subject with confi-
dence, but I would venture to suggest the following: That where
the agent’s remuneration is to be paid for the performance of
several inseparable duties, if the agent is uafaithful in the per-
formance of any one of those duties by reason of his receiving
a seeret profit in connection with it—and I here use that word
‘unfaithful’ as including a breach of obligation without moral
turpitude—it may be that he will forfeit his remuneration,
just as in certain cases a captain of a ship might be held in the
Admiralty Court to forfeit his wages a8 a result of misconduet
in any branch of his duty as a captain; but where the several
duties to be performed are separable, as to my mind they are in
the present case, the receipt of a secret profit in connection with
one of those duties would not, in the absence of fraud, involve
the loss of the remuneration which has been fairly earned in the
proper discharge of the other duties.’’

{7) See 4dndrews v. Renney (19)3), 2 K.B. 835,

(8) Hippisley v, Knee Brothers, 1 K.B, 1. The Mass. Supreme Court,
an March 3, 1911, in the case of Little v. Phipps, criticised the Hippisley
wise and affirmed the general rule. 84 N.E. Rep. 280.




