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owII premiscs. lie nmust Lake care t0 injure no man ini the mode of conducting the
work." In view of thie later Englibh cases, il is somiewhat curicus that Ihis dic.
tum should have recently been referred te witbout any expression of disapproval
by Smnith, L.J., in Hardak.rv.Idie Dis!. Council lî8g6J Q B. 335, 65 L.J.Q.H.N.S.
A3~, 74 L.T N.S. 69, 44 Week. Rep. 323, 60oJ.P. 196.

In Datios Y. A-mesbury Nat. Bansk ta9o2) 181 Mass. 1.%4, 63 N.E. 405,
L.athrop, J., made the following remark : " ntil the case of lliard v. Richard-
son (185,5> 3 Gray, 349, 63 Amn. Dcc 743 was decided, our decisions were in a
somewhat anomalous state. Compare Sproul v. llemmi"aay (1833) 14 Pick. 1, 5,
2j Arn. Dec. 350, wiîh SiOnt v. C'odman (18.34) iS Pick. 297.' In fie former of
tbese cases thie owncr of a vessel which was being towed was held nlot 10 be
liable for a collision caused by thie negligence of the crew ofa tug-boat. Such a
decisjon is in harmony with the modern rule, but the court cites Bush v. Sieinma,,
with approval, remarking that -it was decided principally on the ground, that
the owner of real estate must bie taken to be tbe employer of al] those, wbo arc
engaged in making repairs for humn; and that having the power te control and
regulate the use of bis own estate, he is bound te do il, in such a manner, !hat
oiers may flot be injured by the mode in which il is used.- It is te be observed,
nioreover, that tic court did flot regard the contract for the towing as one of
employ.ient, bu[ one which created relations similar In those wl'ich exist between
a ireighîer and the crew of a general ship, or between a passenger and thie crew
of a packet. Tbe defendants therefore were flot regarded as "independent
contractors "in the restricted sense in wbich tRiat phrase is ordinarily used. In
Stone v Cadman, the plaintiffwas allowed te recover damagen for an injury t0 bis
goods caused by water which escaped from a drain which was being dug from
the defendant's bouse teoa common sewer by a mason who procured the niaterials,
and Rired thie labourers, charging a compensation for bis services and disburse.
oeents. The decisian was put expressly upon tRie ground that the relation of master
and servant existed between thie defendant and tRie mason, a conclusion wbich,
according o flie opinio-j in H/liard v. Richord.on (1855) 3 Gray, 349, 63 Ani.
Dec. 743, was deduced in a great measure from the fact tRiaï, tere was no con-
tract, written or oral, by' whicb tRie work was t0 bie donc for a specific price, or
as a job. Compare cases cîted in § 2o, post,

Rn Lo-weil v. Bostffl & L R. Cor/i. (1839) 23 Pi". 24, 34 Arn. Dec. 33, thie
defendant was RieRd fiable for the damages wbicb tRie plaintiff, a nîunicipahity, had
been compelled to pay te a traveller wbo, as a resuit of the negligence of a con-
tractor's workmnen in omitting te replace tbe barriers wbicb thie plainlitT's agents
bad set Up on each sîde of a cutiing which had been opened tbr')ugh a bigl'way,
in the course of grading tbe defendant's roadbed, bad driven into ti:e excavation
and suffered serious injuries. TRie court again expresstd itt approval of the
decision in Bush v. .Steininanf, and look thie broad grouuîd tRiat, as the work was
done for thie benefit of the companv, under ils autbority, and by ifs dir, --lion, il
was tlbe regarded as the principal, and tbat il was immaterýal whether the work
was done ,mnder conîract for a sîipulaîed sumn or by worknier. eniployed directly
by tRie comnpany al dailv w.ages. TVîis case s'as ex 1 ,lained in hi/liard v. Richard-
5012 ( I855> 3 Gray, 349, 63 An. Dec. 74,3, &S being sustainable on thie following
grounds: that fie corporation being intrusted by the legislature with flic execu-
(ion of a public work such as tbe building of ilie raiiway in question, was bound,
whiult thie work was in progress, te protect the public against dans-er ; tRial il
could not escape this responsibility by a delegatioai of ils power Io othcrs ; that
t he work was donc on land appropriatec; to the purposes or he railway, and under
thie authority of the corporation, vsed in themi by Iaw for the perpose; that the
barriers, tRie omission to replace which was tRic occasion of tlie «accidcnt, were
put up and rnaintaincd by a servant of thie corporalion, and b>' tbcir express
orders tRialt thât servant had thie cale and supervision of ilhem ; and ilkat the
accident occurred thîrotiglîfthc regligence o f a servant of tlic railroad corpora-
ticn, acting under ils express orders. TRie fact tbat Ruçh v. Slii,,,tapt %va, ex-
presslv approved is disposed of with tRie passing -emark that tIe (lecisioni (if Ie
case bcforr' the t-ourt did nl involve the' co-reciness of flic rule in tfie ç''t' cît,'d.
Thie explanation tRotis &riverî of file rationiale oif [e v . Uos/o, &~ L. A. t'orp.
îîîav bce adequale Io afford a jtustification for flic drcision on the special grounds
clntmeraied. Inut il ssili bc ,tli;arciit Io eervone whio pe4ruses P. 31 Orflic report
in 3Pci in h court d not reytpon thoe %pecial grounds, but uio 1 the
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