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and B. & Co. discounted with defendants.
T'he draft, not being paid at maturity, was pro.
tested by the batik. On 7th janvary, Y 884, B.
& Co. made an assigriment for the benefit of
thieir creditors; and, on 25th January, plaintiff,
also beeoming embarrassed, procured his
creditors, inciuding B. & Co.'s estate, to execute
a deed of composition and discharge, wvhereby
the creditors agreed to accept 5o cents on the
dollar on their respective debts, payable 30e
days fr-tm the date of the deed, one D. being
suret>' for the 5aid paynient within the time
iiiiiited.

There was a, covenant by plaintiff and bis
ý;urety t, pay the several creditors, on or be-
fore the 25th February, the said 5o cents; and
by the creditors with plaintiff fot ta sue for
their severai debts; that if plaintiff and his
suirety should observe and performi the cuve-
nants and agreements on their part, the credi-
tors wouid release and deliver up the bis,
notes, etc., held by thein; and that if any of
the creditors should sue for their debts, the
cieed might be pieaded in bar. 'F'lic banik re-
fused ta execute the deed of composition.
They proved against B. & Co.'s estate, and
received a dividend Of 40 <- nts, wvhich they
appicd on the paper discounted by B. & Co.,
and upon whichi a customer was accommoda-
tion guarantor. The bank afterwards sued or
threatened ta sue plaintiff for the amount of
the draft, anrt.,l~ not knowing that the bank
liad receiveu the dividende paid thein in full;
but, on discovering the fact, brought this
action to recover the amouint received by
themn. The plaintiff had not paid B. & Co.
the 5o cents, or an>' part thereof.

lie/1, that the covenant not ta sue on the
deed of composition and discharke was flot
absolute, but merel>' conditionai on payment
being made %vithin thirty days*; and as plain-
tiff had flot paid B. & Ca. within the thirty
days, hie couid flot have clainied a release and
set up the c3venant as a bar tathe action; that
the bank were trustees for B. & Co, ta the ex-
tent of 4o cents on the dollar of the amnount
received froin the plaiintiff; and B. & Co. could
comipel the bank to refond such amount to
themn; and therefore plaintiff had no right of
action against the banik.

I.a.h, Q.C., for plitatîf.
Robùtson, Q.C., and T.ý P. Git, for defend-
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