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evidirnce that lie did flot hear anyv earlier whistle, and coueclude
that a warning given when a collision was iniminent and praetie-
ally unavoidable was not a warning within the meaning Of the.
utatute.

With regard te the. finding as to the brake8man 's iiicomPet-
ecec; it seemas that this was only the second occasion that Priee
liad been with this train in Sixneoe, and it does not appear that
lie had aiiy definite idea where the crossing was, or thiat there
wè,e buildings on the south side of the highWay Which. WOuld
interfere with persons ou the highway seeing the approaciiing
train or his seeing persoins about to cross the traek. The coin-
pan-y should net, 1 think, have placed in the responsible posi..
tient wh.re Prie 'vas on that day a person. quite, unacquainted
wlth the conditions eximting near the crossing. le acted accord-
ing te the best ef hi. judgment, and the moral as well as the
legal blamne for the accident, resta with the company for having
required Prie te performn duties witli the nature of whieh h.e
%%aI Mlot familiar.

There i. ne dispute that after P>rice blew the air whiistle at a
point about 250 feet froin the cressing, lie did not again blow
it umtil tee) lat<., nainely, when the accident wva4 unavoidable.
Whether the uignaUling appliances referred te by the jury 'vere,
or w.re net, adequate, the. evidence shewsm that Prie id net
give sueli warnifg am i. entemplated by the statutte, Ï11]d, if it
weere epen to, me uN trial Judge, 1Iweuld so flnd; but sec. 27 of
the. Judicature Âet do.. net, enpowar the trial Juidge but only
the Court of Appeal w) te deal with the. c!ase.

The jury exoneratedl the. deas frei nlegligencee. le waN
a pame»ger oaily; and, therefore, the. plaintiff's riglits are net

Judgment wll b. eutered for the plaintiff for $1,000, with

Mct7(o-wiiç.cui v, TowNsHWij oF TORON TQ--LNNOX, J., IN (CHAM-

BaRS-MA1,&C 8.

Jtwiy Nolire-Motn Io 8trike out - Discretion-Place of
Trial] -Motion by the. plaintiff. te strike eut the defendanta'
jur-'y notice. Tii. learti.d Judg. sald that if the defendants hadi
e(iuienited to hanve the. trial iu the city of Toronto, hc would
hanve left it to the trial Judge te say *hether there should be a
jury or net, lt would not be advlmable te have thc action tricd
hy at jury ef the. rounty of Peel; but, if it was an action whielh


