
TESTANIENTARY POWERS 0F SALE.

legatee in possession. Lt is reaily upon
this ground that the case was decided,
and the remarks of the court already
quoted cannot be considered literally cor-
rect.

Jndeed, the class of decisions in iMassa-
chusetts upon which we have been coin-
nienting, are well founided upon Englisb
authorities, and on the principle there
laid down that such a direction to distri-
bute personalty, coupled with a power of
sale of realty, makes an equitable conver-
sion of such realty, out and ont ; giving
the character of personalty thereto frorn
the date of tlue will, and to the extelnt to
whicb sucb distribution is to take place
among the legatees; and that these becorne
thereby ci'stuie qitc trust, with a right to
insist on the exercise of the power.

Thus, in Fomp v. Bloluut,* by the terms
of the ivili, the executors were topa
certain specified legacies, and to this end
were Ilappointed, constituted and cm-
powered " to seil certain real estate. Lt
w'as objected that this ivas a devise of
lands, not a legacy, and that therefore the
devisees, who were papists,could niot take ,
but the court declared this to be a power
not coupled with a trust in real estate, but
in personialty, and operative froni the
testator's decease to convert the land out
and out. Simlilar decisions hacl been
made in equity in Yu~sv. Coj)n Non,t
and Att'y-Gen. v. G1g4- and a power to
seli to pay anl annuîty was held a conver-
sion out and out froîin the testator's
decease ; and the saine priuciî)le has been
fully recognized iii other courts in this
country ;§ and that as the land becarne
personalty, e coicerso, the power to deal
with it attached to whoever should becoîne
cbarged with the exeoutorial duty ; to a
single surviving or accepting executor, or
evenl ani adnuinistrator cunii test(lmento

In Trearre,7l v. 6Cordi,ý above referred
to, the distinction is taken that, while
under the Statute 21 Henry 8, c. 4, if one
or more executors die, or do not accept the
office, the survivor or rernaining, executors
niay well execute a power attached there-
to, yet it is otherwise whiere tbey ail accept
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Iand one thereafter resigns or renounces,
because the power has vested in him, and
his renunciation cannot divest him there-
of ; and ancient decisions to this effect are
referred to,11 and the samne view hias
been adopted, in more than one modemn
case.t Indeed, in the case of Conklin,
v. Ejerton, a very elaborate examination
is muade of the ancient law upon this
point, and the testamentary duties of an
executor are limited to dealing with per-
sonal property merely, while as to realty
the executor acts flot qua executor, but as
trustee, whetber lie is a devisee of the
land itself or only the donee of a power
to seli it, because the w-ill in this respect
is a conveyance, not a testament. Butl
liow-ever weli ascertained this distinction
rnay have been at the eariy period of the
comnionl law, it is subnîittcd that the
course of decision in this state, already
fuliy examined, by wbich the executor,
as executor, stands charged ivith tiust
duties and powers properly attached there-
to, has substantiaiiy overruled it. Lt
iwoul(l, indeed, be an anomaiy for the
saine court to hold that the sureties on
the executor's bond should be held
responsible for the disposition of the pro-
ceedàs of a po-wer of sale conferred upon
Iimi ci-en by the naine of trustee, and yet
that his approved resignation of the office
of executor shouid not divest inii of al
titie to deal with the lanîd, when lie had
surrendered bis power to act under the
ivili froin whichi alone it had proceeded.
And as this distinction ivent on the
ground that the resignation of lis office
bv the executor did îîot relieve himi of his
character of grantee, it is bard to see how
his refusai to accept that office fromn the
Probate Court could have any other or
g«reater effeet. Jndeed, under sncb a
doctrine, niothing but a re-conveyance by
him would ho effectuai to free hinm.

But if this distinction could be con-
sidered as having any foot-boid in this
state, it lias been definitely overmuied by
the late case of Gozild v. Mathfler, and
the law placed on the ground for -%vhich
we have been contending. The testator
in this case, in the first clause of bis will,
appointed bis wife and one Marsball re-
spectiveiy bis executrix and executor; in
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