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unanimously of opinion that the findings of
the jury ought substantially to have been for the
defendants.  With great respect to the learned
judge who presided at the trial, we think he
ought not to have charged as he did, leaving
to the jury as it were the question of whgther
the plaintiff while tiaversing the railway was
in exceution of his duty, that if he was not,
he was to be treated as any other individual,
implying, as it scems to this Court, that if the
jury found plaintiff in execution of his duty,
he was to be held as in his right walking where
he was, We think that the learned judge
ought to have charged that in his opinion, in
any aspect, plaintiff was not where he had
The plaintiff has himself to
blame for the accident. He had no right to be
where he was when struck.  He contributed to
the injury he complains of. Danger was near
him from the moment he got upon the railroad
track, and getting on to such a dangerous road-
way, the plaintiff was bound to use his eyes, and
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Had he looked, he would not have
been hurt. He bas been guilty of culpable
negligence 5 the proofs are clear. We grant
the new trial for the 2nd, 4th, 6th, 13th, 15th,
17th and 18th reasons. The 6th claims that
the verdict is unsupported by proof, and con-
trary to law and cvidence ; the 18th claims
that plaintiff contriluted to the accident, and
the defendants, therefore, ought to go free.

E. Carter, §. C.yand L. H. Davidson for plain-
tiff. )

George Macrée, Q. C., for defendants.
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SUPERIOR (OURT.
MonTkEAL, January 31, 1879.
LA SocietE pDE CONSTRUCTION CANADIENNE DE
MonTrEAL V. DEsAUTELS dit 1.APOINTE.
Fcceplion resulting from improvemexts, C. C. 2085.

7. On the first of October, 1872, the
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JOHNSON,
defendant bought from one Deslauriers
real cstate, mortgaged to the plaintiffs for some
$7,000, the defendant assumipg his vendor's
obligations towards the plaintifis. On the 19th
of April, 1877, the plaintiffs sued him en déclar-
ation dhypothec ; and on the 22nd of October
they got judgment against him in that case.
On the 12th of November, the defendant madeé
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