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suspended by it; thut the judicial proceeding can progress no decree and lus commis<sion  His position is like that of a party
further in the lower court.  {t 13 not so clear, either in renson or who has an execution in his handy not delivered to the cfficer,
authonty, that cotfateral action is erronecus or void. If an swhen the writ comes and stays lus further procecding.  His title
execution has been issued upon a judgment beture the service of 1o lus commissivn 14 not taken away. but higaight to proceed
a certrorary, the power of the sheril to go on under the execution under it is suspended uutil the final decision under the revisory
is not suspended. It requires a fortnl supersededs to suspend it. writ, It may be that the decigim of the supreme court on the
The court may even 1ssue 4 vead. cz. to ennble its completion. An  hearing of the certivrart will 1esu ¢ 1n getting aside the decree of
execution issued after certiorare served is erroneous, aud pechaps the court of quarter sessions, anl thus leave the original return
void, because itsissue i¢ the act of the court to which the superior and the comuission of the complainant in full force.  On the other
writ bas been: sent, and of the party whose further proceeding has  hand, if the decree be afliemed, the right of the defendant to his

been stayed.

An election contest is in some respects peculiar.  True itisa
Jjudicial proceeding, but so far as the court in which itis conducted
i3 concerned, it terminates with the judgment or decree. No
exccution of the decree is entrusted to the court, or is under its
control. When the truth of the return is contested, the duty of
the court is to ascertain what should have been the true return,
and declare it. ‘Then its duty has been done.  The regularity of

its proceeding may be revised i the superior court, and, no doubt, |

a certiorar: removes the record in such a case. 1t cannaot, howerver,
operate upon the inferior court as a supersedeas, for, after n
decree, there is no possible actior of that court to be stayed. If
it stays anything it can ouly be the action of the Executive in
issning a new commisrion in view of it, rather than upen it, or
action under the new commission when issued, by the substantial
party to the decree in whose favor it has been made. But the
issue of 4 commission by the executive, after the service of a
ceruvrart, is not disobedience to the writ, for that goes only to
the judges. It is not, therefore, & contempt, as action by the
Judges and the parties would he.  He is no party to the contest,
cithier in form or in substance. In reason, therefore, there is an

obrious difference between the effect of a certiorars upon the court -

to which it is sent, or the parties to the julicicial proceeding
removed, and the executive who has no connection with the
record.  Nor do the authorities show that a certiorert operates
upon any other than the court and the partics.

We are, therefore, not prepared to hold that on the 21st day of
October, 1862, after the decree declaring what was the true resuit
of the election had been mado in the court of quarter sessions,
the c¢xecutive had not autherity to issue a commission to the
defendant.  Especially are wo not prepared so to rule upon tlis
motion, which 13 an appeal to our judicial discretion, while we
are sitting only at Nisi Prius.  The commission of the defendant
is not nccessarily valid, because the election contest is sull
peading in the seuse 1 which a cause adjudicated in an inferior
court is said to be pending after its vemoval, by certiorar: or writ
of error, to & court which is superior. Had it issucd one day
before the service of the certiwrare, but after the decree of the
court of quarter sessions, and had the ofhcer commenced his
duties, no one will contend that it wonld have been avoided or
interrapted by the mere subsequent service of the writ, any more
than an execution partly exccuted is stayed by the vervice of »
cortrorary on the court which had awarded it.  And vet, had the
certorary sued out by the complanant heen four days later than
it was, the election contest would be 2 pending proceeding just as
truiy as it now is. A eerfiorars, after o judgment, like a8 writ of
errar, 3%, in fact, 8 aew smt. It enables hun who obtained 1t to
aver crrors in the record removed, not to re-try the facts in this
court. A judgment it ay, indeed, he followed by a new trial
in the Tower court, but there is no re-triat here. 1t is not on this
account, not hecause the action may i this sense be said to be
pending, that proceedings are stayed i the court where the trial
was held, but st is because in contemplation of law its record is
removed to another tribunal

But while we do not hold that the eceranrarisersed on the court
took away from the exccutive the power to issue the commission
to the deterdant after the decree correcting the election return,
a power which the decree unimpeached gave him, we do hold that
the serviee of the writ aficcis the defendant. Je was a party to
the contestan the quarter sossiuns, notan sawme, but in sabst wtial
truth.  Itwas his mght whicl wasin controversy, anl his wae
the fraits of the deeree. Upan hoan, theretore, the eortorar may
operate.  When it was served and the record was removed, he had
uot begun to execute the duties of the office, or to act under the

. commission, and to the emoluments of the oftice from the 21st day of
- Qctober last will be established. His title will then bave commenced
| at the date of his commission. It does not, however, give him o
" present right to assume the office, or interfere with its duties.

The <econd questis n is easily answered in the affirmative. The
Lill and aftidavits show that there has been and still is a disturb-
ance of the rights of the complainaut, made by the defendant, no
doubt under the belief of right, but still unlawful.

The remaining inquiry is whether the case is such on one ag
gives the court, in the exercise of its equity, power to grant an
mjunction. It is a bill preferred by an individual acgerting a per-
gonal night invaded.  Yetitis not to be overlooked that it affects
-ublic interests.  The office of sheriff is a most important one,
and the question which of two persous claiming it may lawfully
perforin 1ts duties is one in which the whole commuaity is in-
terested.  We ought not to leave the matter in doubt. Though
we cannot now determine finally who has the rizht, wo can and
ought to determine who is the sheritl in fact, and prevent a con-
flict, until there should be an adjudication that shall terminate
, finally the election contest. We therefore feel constramed to
award an injunction.

A speedy, final decision of the contested election is imperatively
demanded by public considerations. ln the light of these, indivi-
dual interests and personal convenience are of minor importance,
though they arec by no wmeans to bhe disregarded. We have no
power to compel o hearing on the certiorar: before the return day
of the writ, but we have power to dissolve the injuonction now
raised, and we have power to impose terms upon the atlowance of
a common law writ of cerniorar: atter judgment. It is not a writ
of right, and will never be allowed fer merely technical errors
which do not affect the ments. Bac ab. certiorars A, We will
use some of these powers uanless the parties agree in writing to o
Learing on the writ of ecrtinrart before the supieme court an bane
at Pittshurgh, on the 15th day of November, 1862, Wo cannot treat
the writ as not allowed, but we can revise the allocatur and quish

the writ if there do not appear to be sufficient grounds for it.

And now to wit: Nov. lst, 1862, this motion came on for hear-
ing befuoo the supreme court, at nisi prius, and was argued by
counset, whercupon, after due consideration, it is ordered, ad-
judged and decreed that, on the complainant’s giving sccurity,
according to the Aet of Awsembly in the sum of five thousand
dellary, the sud John Thowmpeon, bis agents and servants, be en-
Juined from interfering orintermedidling with the oftice of sheriff of
the city and county of Pluladelphia, or from disturbing or molesting
the complainant in the percenlile possession and enjoyment thereof
until final hearing of 2 certain wait of certeorary sued out by the
supreme court to remove the secord of a contested election between
the complamant and defendnut, or until further order.

Awdatis further ovdered that the defemdant have leave to move
the court, on the 13ih day of November, 1852, to quash the
certiorars for having been jssued without <pecial eause previously
shown, unlexs the plamntatf shall then show sufficient cauvse, on
giving five days’ uatice

GENERAL CORRESPONDENCE.

Notaries Redlice—Fees.

To rar Emrans or Toe Law Jorryan.
Geatreyes,—You me aware that many persons, not of the
leal profession, are aopointed in Upper Canada to be Nota-
_ries Public.  Especially is this the case in localities where
there is no resident Lawyer.



