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_The amount in dispate bero s Jarge; awi the sfdavits on, agreement, of which n copy was produced, rigned by A. P, McDon-
either sude are not at all of that precise or «atisfactary nature that®
would enable the court tuv decide #0 grave a metter on materials so

sory looxe.

I therefors direct that the parties do proceed to the trinl of a
feignod jsrue io cach cone (waless it bo agreed that one shall
decide both); that Brown and McKaazie be the plaintifis, aad
Magdalena Kicin be defendant: that the question ta be tried shail
be, whether the jodgment obtained by her against Andrew Klcia,
in tho onc cause, and the judgment obtained by ber as adminis-
tratrix of Michael Klein sgainst Androw Kiein, io the other cause,
wis founded upon a valid and dona fide convideration, or whether
the anme was fraudulent sad void, as agaivst Brown and McKeusie,
creditora of said Andrew Kiein : that such iysue oc issues be tried
at the next amsizes for the covnty of Waterloo: that the rules
granted laxt teym be enfargod till the determinatian of such issves:
and that all questions of coste be resecved ; the iasue to be deliv-
ered witnin 20 daya from 23rd September, 1861, snd to bo returned
in cight days from delivery.

I nlso refer to Bell v Todd, § Jariat 6%; Dainkeidge v. Wild-
man, 1, Dowl., N. 8, T74; Cooke v. Edwards, 2 Dowl. N. 8 65;
MrMartin v, Cime, T Grant 550,

Ler cur.—HRule abeolute for an issuc in the terms directod.

MeDonarn v. McDoNaLp 87 AL.

Setting as.de award om compulacry rvference—Sufficrency of materiaiy—Tractice.

Un 5o applicatinn 1o st aside an award en the ground that the arbitretor was
mistaked $n point of Iaw and feet, The coret Wil not fuierfire ualesa the st
leged wistakts appoar on the froe of Lhe award or is disciossd by soma oot
puraoeonn writing.

¥a thix vespect thers Is 0o difference beiween awarde made on compulsary rels
fenas the Comman Law Procedure Act and other awards,

(Practica Court, Lrinity Term, 3861 )

In Easter Term Inst Mr, McKelean obtained a rule catling on
the defendants to shew cause the following term why the award
made on the 30th April last, by A Lugie, Esq, sbould not be set
aride on the ground that the arbitrator bad acted improperly in
sllowing te defendants credit for the amount of » note for £250,
made by defendanta McDonald and Roas io favor of plaintiff, dated
1&sh Janaary, 1856.

In support of this motion were filed the rule of reference, award
and sn affidavit of pleintiff.

It appeared that all matters in difference in the eause wers by
order of Mr. Justice Richbards on 17th October Inst referred to the
awa:;d of A. Logie, Esq., Judge of the County Coust for Went-
worth.

Mr. Logie made his award in favour of plaiatiff, divecting da-
fendants to pay plaintiff $103.84, tbe awount ke found to be due
from them to him.

The plaintiff filed an affidavic in which he swore ibat he duly
prosed his sccount, and the arbitrator gave defendsuts credit for
the amonunt of the £250 note, of which & vopy war produced ;
that the evidence shewed that the plaiatiff received the proceeds
of that note from s bill braker who discountad it, aad that be ap-
plied the proceeds in tbe works carried on in parinership berweea
him and defendanta A. P. McDonald and Roas, for the Grea, Wes-
tera Railway Company at Hamilton, under an agreement, of which
8 copy was produced ; that by the termas of partoership they were
bouad to find funds but did not, and be, plaiatiff, was obliged to
rse mopey by getting notes discounied which they should bave re-
tired ; tha ia Chancery svit is peoding between hiw and hisg late co-
partoers A. P. McDonald and Ross, concerning their dusiness ; that
he endorsed many notes for them ; that be should pot be charged
with any portion of said note; that his clsim in this snit was for
woneys expended for defendsnts in connexion with the works at
the Chats Caual on the Ottawa and services connected therewith ;
that the note was not in any way connected with srid worksor the
claim in this suir, and the books of the warks on the Chais Cansl
ond in which plaintiff’s acconut is entered were produced to the
arbitrator and contain no charge of zny such sum; that evidence
was given that he, plaintiff, had stated to & person after the note
became due he wished A. P. McDouald and Ross would take up
the note as it was atanding against him, tbe plaintiff, and was de.
trimental to bis credit; that he praved befnre the arbitrator the

—

ald, Rosn being thea his pariner, and plaintiff alno s partoer in the
Great Western Ruilwuy works, of which Le, plaintiff, Lad the sa-
peristendence.

This dpecument was dated 30th Innuury, 1856, {after the date of
the noie,gcand stated that plaintiff bad sigued snd endorsed sgvs-
ral notes, cheques, &eo. for kim and for A, P. McDonald & Co., a2
Jdifferent ptaces, and agrecing to indemnify plaintiff fram auny pay-
menta, &c. on said notes, &ao,, except what uad been used for the
wark iu which he wos interested at the Great Western Railwsy
depot, as he recsived none of the value or products of the above
in spy other way.

J. B Rradshewed canse, filing sn affidavit of defendant MeDon-
ald positively swearing thatif all just credits were allowad, defen-
dents awed plaintiff nothing, aud that plaiouff was in their debt;
that plaiatiff discounted the £200 uote, reveived the praceeds, and
{to deponent’s certsin kuowledge,) used the mouey for bis private
purposes, and 2o informed deponent; thst it was never entered in
the Company’s book nar credit given therefor, or sccount rendered
of it, and it bas becu paid by deponent and defendant Ross; that

his note was not made for partnership purposes but was endorzed
by plaiatilf for bis speoial beoefit, and was nuderstoed whan given
to be » private transaction unconuected with any work in progross
or the letter of indemnity.

For defendant were cited Burns v. Hillabee, 1 H. & N. 729;
Fuller v, Fenwick, 3 C. B. 7105; Hutchuon v, Shapardien, 13 Q. B.
958; Lalta v, Walbridge, 7 U. C. Law Journal,

For plaintiff it was urged that this being & compalsory reference
the Court sheuld eaquive more readily into the merits than wader
the olQ system, citing fa re. Hall v. Iynes, 2 M. & Gr. B47; Kent
v. Enaloff, 3 Bast. 18; Jones v. Crery, 5 Bing N. C. 187 ; Bernard
v. Wainwright, 7 Dowl. 299, 8. C. 1 L. M. & P. 4568 ; 2edgkinson
v. Ferine, 3 C. B. N. 8. 189,

Haganry, J. Assuming the lawto be as Mr. MeKelonn urges in
soms of the earliest cases, it would still be impossible to ret aside
an awsard like this on such materials as the plaintiff has laid be-
fora the Court.

Tha piziotiff has merely bis own affidavit a8 to the evidence ad-
duced snd hia own version of the faots, aud on this he is flatly
conteadicted by the defendant's sffidavit. No evidence whatever
is before we sa to how the arbitrator, & Judge of the County Court,
proceeded, or on what view of the lnw or facts he has based kis
deeision,

There ars certsinly suthorities to shew that when the award or
some contemporaneons slatementin writing of the arbitrator shewa
» clearly mistaken view of Jaw, or a clear mistake in fact, or pussi-
bly where the arbitrator communicated to the Court or the parties
for their ase, & siatement of his conclusions or admission of bis
error, the Counrt may hove interfered.

The case in Esst. where the award or o paper taken ss part of
it in a collision caas stated that both ships were equally to blame
and in the wrong, but nevertheless awarded Inrge damages againat
one of them may illustrate this practice.

But tho law aeems clearly stated in o Iate ease by & very high
authority, the late Baron Watson. lu Hodge v. Burgesr, 3H. &
N. 298, <« Thia is & mation to set aside the certificate of an arbi-
‘s‘irator on the ground thet ke was mistaken in point of law sand
“sfact. The law as regards awards pot under thia Act is clear,
‘“where an srbilrator profeases to decide according to law but
vdoes not do so.  If this mictake appears ou the fuce of the
<«<award or is disclosed by some contemporaneous writing, the
“ Court will set aside the award. Bo alse with respect to & mis-
“take in fact, To that extent the law bas gons bat no further.
« That being the general law, the only question is whether there
**is any difference with respect to awards nnder the compulsnry
“clanses of the C. L. P. Act.”” The Aot provides, < the proceed.
¢ ings upon any such arbitration ahall be subject to the eame rules
**anud ensctments as to the power of the Court for enforcing or
¢« setting aside the award as upoun & reference by asonsent under
<« ynle of Court of Judges’ order,” therefore he continnes, *« the Le-
«gislature bas not left the mutter in doubt, but has cleariy ex-
« pressed its intention that these compuisary referoncer shouid be
« governed by tbe ralesof law applicable to ordinary references.”
Martin and Chanael, B. B. concurred.



