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H. W. Miekie, for the defendant.
A. C. McMaster, for the plaintiffs.

MR. HOLMESTED :-The dlaima of the plaintiffs arises in
this way. They made a contract, with tle defendant ini Ire-
land for the purchase of a certain quantity of roses. They
were informed by the defendant that the freiglit must be
paid through to destination and lie demanded from the
plaintiffs money to enable him to pay th 'is freiglit. The
plaintiffs complied with this dcmand and sent defendant, as
they allege, $977.23 on account. The roses were coîisigned
to the plaintiffs at, it is alleged, the wrong place, viz.,
Queenston instead of Oakville, how that may be I do not
thjnk it is necessary no* to inquire; but two, breaches of t1e
contraet are practically admitted (1) non-payment of freîght
as to, which se Orient C'o. v. Brekke, [1913]1i K. B. 531;
(2) Excessive arnount of goods, viz., 1,000 trees more than
ordered'as to which sec Ski pion v. Weil, [19121 1 K. B. 574.
In these cireumastances the plaintiffs refused to accept the
goods and they dlaim te recover (1) the amount advanced as
above mcntioned; (2) freight and duty paid by them in re-
spect of the roses, and (3) for eartage, labour and fertilizer
expended by them on the roses by arrangement with the
defendant.

The plaintiffs are not, therefore, slling on the contract
or for breacli of the contract. They say in effet-true ib is,
there was a contract bebween us and the defendant, but he
failed to carry it out, and we are suing bo recover rnoney
which we have paid'and for whieh in fact no considerat ion
has been receivcd. This liabiliby arises on an implied con-
tract to rcfund the money advanced, and on an express con-
tract ho, pay for the carbage, etc. The debtor, according ho
the ordinary mile is bound to seek his creditor and the money
claimed by the plaintiff s therefore is payable in Ontario and
the case therefore seems to be within iRule 25 (1) e. But
t he plaintiffs also rely on the fact that the defendant bas
property wibhin the jurisdliction of the vaine of $200 and
more. The property ln qup8tion consists of the roses which,
were sent out pursuant ho the contract, and the dcfendant's
counsel contended that lb is begging the very question in
issue in bhe action to say that they are the defendant's prop-

erty-the contention of the defendant being that hhey are
now the property of bbc plaintiffs. and that argument would
certainly bo cntitled tb great weighb wcre it not for the f act


