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1 amn, tlierefore, unabie to id that the dam wa iii tact
raised by the defendant.

As to the tiglitening ot the dam, the evidence varies.

TIhe xnethod ot putting ini sawdust, etc., originally used, lias

been followed by the defendant, and was iii use as late as De-

cember, 1912, when WVright teck his measurement. It inay

hiave ben done oftener ot late years, anid there is some evi-

dnce of this.
Counsel for the defendant, upon the assuniption tliat the

liii la, rlllîd ne- at I lie sýn[e lieîalit wliîeli 1 have tuund

te be correct-argued at the trial thiat lie Iîad the right to

hold ail the water thiat in its natural course came down tlie

Oiise, for su long and during sueh periods, long or short, as

the supply enabled him su to do. ln other words, this inieans

that the capacity ut the dam and the -,nppiy ut water were the

only limitations on his righit to dam the flow oft fle streain.

1 think the riglit of the detendant must be qualiied iii

soi way , and( tîtat at least it îîill>t ho sllewun tiiet dlie User .

while nut absolutely continuons di, die in dieni, must at al

eventsý be, se constant that a conisteýnt course ut action and

USeo iiiiud exist, even thougli period1- clapse without the user

bngaetively asserted. 1 hiave therefore tu determnine wliat the(

actual user has been, as defilling the seupe of the defeîîdant's

rights.
The deed to the defendant from Geo. llcad, is dated lst

iDecember, 1885, and conveys the miii property " together

with the milis, dam and nacbiînery new thereun." aîîd flie

riglit te " enter untu and upun the ellibankillerinow 1W'on tlie

west side of the said river Ouse for a distance(-, ,f une Iîuîdred

and fifty yards norilherly from the nurthe(rlv liinit uf flie

lands . . . eionveyed(1, for tie purposeý of rpring.iîend-

ing, and rbidigtesm.
In the view 1 takeý4 it is unnecessary te tullow (lut the

devolutieli ut tîile. 'l'lie property coul eyed was a inîl1 prop-

erty îvith al 1e\jst iritg dain - and wlhatever righit the defeuîdant

hap acqluired- deponds upen pre,.eriptim iond0 net uipun the

coleicelos sU~tuutto his deed froin Ilend, în nune of

which is there any xpesrecugnit ion of his r1ghits. and,

thereforc, nu- expri- o iue But i coýnnut se that the

plaintifl's, býcauses tlîc bonit froni lead, are dleharred fromn

claimîing thatf the def'endant lias exceedeîl lus rights.

There îs evidence of the eperation of the miii prier te

1885. Hlenry J. Wuflker was the niîller fo' tlie seveli vears
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