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it had been Ilretained> by thein as resid.uary legatees....

The purpse of the Court of Appeal, as I understand it, was

te reqie the beneficiaries, who had been overpaid to restore

to the estate for the benefit of the petitioners (the IJffne-rs)

and Maria Evans, if 8he should be foünd to be entitled, what

they had reeeived in excess of the suin which they would have

received had the dlivision of the residue been mnade into the

pro-pe-r number of shares.
ITpon the whole, 1 arn of opinion that the Master was

wrong(- iin holding, as lie appears to have donc, that the appel-

lart andl MorgAn were jointly and severally liable to make

goodl anid repay the excess which they were deelared te be

lhable te inake good, and the interest upon it, ana that hie

ouglit to have found that ecd was liable for what hoe hadl

receivevd for huinseif o! what was treated as the share of the

residue belonging to the executors, in exeess of what lie was

actually entitled to, and the interest upon what lie had se

received, and to have taken the accou.uts upon that footing.

1 would, therefore, s.hlow the appeal and Yary the report

iii accordance with thie'opinion I have expressed, and would

give Do voste of this appeal or of the appeal to my brother

Angini to eithier party.

MACMHONJ.-I agree in tis.

IDINGTON, J., aise concurred, giving reasons in writing.

JANUARX 7TH, 1905.

DivisioNAL CoUT.

D)OYlil FIS3J{ CO. 0F TORONTO v.'LONDON COLD

STOlIAGE AND WARBHOTJSING C0.

Warehowemn-CoUd Storage of Fish-Li«>1ki!I for Spîiq

Didij of W1arehouseiney - Conditioni of Fýsk - Exa~mina-

tion-ýNeg1igenc.

Appeal by defendauts frein judgment o! BRITTONý, J., in

favour o! plaintifrs ini action te recever damnages for the loss

of 193 boxes of sineits which were dleliveýred by plaintif s te

defrudat t be, kept, in coli storage, and <whieh, as plain-

tifTs alleged, were spoiled o'wing te the negligcence c!dfed

auts; and disanxissing defendabits' counterclaini for thie storage

charges on the fiai.
The main conteat on the facts at the trial was as Wo (1)

whether the fisi were in g00d order and condition wheu tiey


