
62 <'.4AlA LAWI JOURNAL.

"Whiatever xuay have been the negligence of the deceased, I ama clearly
of opinion that -the prisoixers %would flot; be thereby exonerated frcm the
consequences ci their own illegal acts, whli would Wo traced ta their
negligent conduet, if any sucli existed. T.¶flrerj a very ivide distinction
between a civil action for pecunlary com2pensation for .negligence, and
a proceedings by waà, of indictnient for iuanslaugliter. There is ne balance
of Mlare in charges cf felony, but wliertver it appears that death lias been
occasioned by the illegal act of another, tirat other is guilty of manslRtlter

*.though it may be that lie ought flot ta le severely puntislhed."
In a criminal case the question for the jury is said ta hoe whetl,,ý oir

not the negligence o! the defendant was a iimterial cauge of the deceased'o
death; and if sa, the acoused person would be guilty of nianslaughter, how.
ever negligent thre deceased niay himsel! have been, (82 JP. 243). It lm.
been suggested that the crisninal law hab thus adopted a rule analogous to
that of the Admirait>' Court in .lrip enllili cases, which hiolds that' where
both parties are ta blame ettch shail h-zar a share of the resulting dariage
ta one or to botli (82 J.P. 243«)

But in' a, re- ýw of the la.%v o! Homicide on l-lighways (82 J.P. 133), it
ls affilrned thr ýenerally speaking, whether in tIre case of negligent driviirg
or in tIre case of any other illeg-al sot -whicli direct>' causes au injury tca
another, the defence of contributory negligence le open ta thre defendanrt
whetiier ini civil or criminal proceedirrgs; but tîrat the coirtributory negli-
genoe on the part -f the injured persan, or o! tIre deceased, must be iregli-
gence at the final moment of ile accident sucli that but for it no injury
would have resulted. See Regina v. Dalflway <1847>, 2 Cox C.C-. 273;
Regina v. Murrayi (1852), ô Cox C.C. 509; Rae v. Martin (1834), 6 C. .
P. 396; Rea, v. OUroul <1834), 6 C. & P. 629; Rem v. 2'irmiinv (1836), 7 C.
& P. 499; Rex v. Walk- :1824), 1 C. & P. 320. But the qualificartion as
sa stated lacks precision on the question o! proximnate cause as distinguished.,
fromn mare' contributory negligence in its technical nieaning as appliad in
civil actions for tort.

Thre trand of judicial opinion in Englan<l as indicated by the suin.
mings-up in criminal prosecutions seema now to have largely amelio)ratnd
the strictness o! thr mes o! crinrinal re8ponisibility laid down in the aider
csses, so tirat the urrintervtional killiag of a-oother in tIre course o! en
unlawful &et xnul net justify a conviction for miiii.iaugliter uniss the
rrnlawful act lias about it saine element of grossenesa or perversity. (82 J'Pý
133, Ragina v. Serrd <1887), 16 Cox C..311.) If a inotorist breaks a
local by-iaw or, ordinarice and accidentall> kilîs another person drrring tIre
continuance of sucb breach of the Isw, two questions w'ould have ta be
considered, the fre-.t, wYhether tIre daath m-as tIre actual result of thre breacli
and would not have followad but for it (see Regina v. Daloicay, 2 CDx

(..273) ; and the second, whether any clamnent of reclclessness or groes
riegligenca is involved in such breach. Oniy in' case o! bath o! these ques-
tions being deterrnined adversely ta thre accused, would a couviction for
nranslaughter be eupported in presexrt-day jurisprudence. If tIra breach


