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Meilwan Applications cae (or perhaps one should ay of the estutory rule
th>,re applied: L.J. Weekly, 1912, p. 142 en~d 28 T.L.R. 258), where mnarks in
use foi half a century were refuaed registration, a euse which under our 1mw
would b. decîded in the opposite senne. But why, it may be asked, cail
attention ta auch a peculiarity, if the old French 1mw a introduoed in Canada
lu the sarne? The reason is that our 1mw bas developed and broadened andi a
defendant who hasn -aused damage ta a plaintiff by introducing confusion
into bis trade mubjecte himsel! to responsibility in damages juat as hie would
by commission of any other tort (art. 1053, C.C.). It in upon that footing
that the decision in La Nationale v. La Societe Natinnae, cited to us froin 1
Çouhin, p. 493, and the citations from Pouillet and froin Fuzier-Herinan,
Rcp. "'Concurrence Dêloyale," No. 459, and Sirey, 91-1-165, tin se far as
nlot alTected by statutory legislation are scen to bc reasonable."

When it becoinos ncceaeary to consider "<the essentials neoessary to con-
stitute a trade-mark," ms oalled for in sec. il of the Canadien Act, many of
the English casos are valuable.

TnADE NAmEs.-Actions to reatrain imitations of trade naimes uscd as
such, and not as trade-marks on goode, differ from trade-mark cases proper.
A trader has î-nuolithe saine right in respect~ of bis tradename as hie has ti
his tradc-mark, or to his gct-up and other distinctive badges. The repre-
sentation made i8, usually, that a certain firmn or undertaking lu a certain
other firin or undertaking with a view to the oný> firm, obtaining the custom
of the other. The princrle upori which the Court acta in protecting a trade
name was stated by Jazr.,ss, L.J., in Lvy v. Walker (1879), 10 Ch. D., p. 447:

" It should nover be forgotttil that in those cases the sole right to restrain
unybody f rom using any name he likes in the courue of any business hie chooses
to carry on is a righit in thc nature of a tradc-mark, that is to say a mian lias a
righit to say: 'You mnuat fot use a name-whether fictitioue or real--you
must flot use a description, whether truc or not, which ie to represent or calcu-
lated to repre8ent, to the world that your business ln my business, and sc by a
frauidulent m.isstatement deprive me of the profits of the business which
otherwisc- uo-nc to ine.' An individuel plantiff caui nly proceed or. the
ground that, having establishcd a business reputation under a particu.ar
nai, lie bas a> riglil to restrain anyone cisc f rom injuring his busii.tse by
using that name."

No RIOHT ro NAME APART FRoM BUSINEss,--Tiere can he no absolute
right in a trade naine apart froin a trade or business. The riglit to the ex-
clusive use of a name in connection with a trade or business ie recogniaed,
and an invasion cf thiat right by another is good ground for an action for an
injunction. But the naine muet have been autually adopted and used by
the plaintiff. Du Boulay v, Du Boulay (1869), L.R. 2 P.C. 441; Bcasle v.
Socret (1882), 22 Ch. D. 660; and Canadian cases: Robinson v. Bogie, 18
O.R. 387; Love v. Latintcr, 32 O.R. 231; Carey v. Gos8, 11 O.R. 619.

TaADE NkmE As APPLIED 'ro GoDs.-Another kind of a trade naine is
that which ix applicd te the gouds theinscives, instances of which are te bc
found in the Canadien cases cf Pabst v. Ekers, 20 Que. S.C. 20; Boston )fubber
Shos Co. v. Boaton )Rubber Co., 7 Can. Ex, 9; and T/rom paon v. McKinnon,
21 L.C.J. 3,j5. Dealing with this clees, Lord Blackburn, in Sitiger Mfg. Co,
v. Loog (1882), 8 App. Cas., said:
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