
jr 548 Catnada Law>frnn/

probable cause depends upon considerations whicli aietu e

forth by one of the most eminent of mnodern judges:
Ne "In its very nature the presentation or the prosecutioni of nn indict-

ment involves damage, %vhich cannot 1:e afterwards repaired by the failtire
of the proceedings to the fair fame of the persori assailed, and for that
reason, as it seema to me, the law considers that to Preset and prosecute
an indictmnt *faliely, and without reasonable or probable cauise, is I
foundation for a subsequent action for malicious prosecution. " (b)

A corollary from, this principle is that, although a plaintitf nu
fail unless he shows that the use of process was both malichis
and without reastonable and probable cause, (c) or, in other wr.
that it should have been without reasonable ground and froîn ÎL
bad motive, (d) the demonstration of each of these facts is by rou
means of equal imnportan1ce to hlmi. \'Vant of probable cause
competent, (e) though flot conclusive (f) evidence of the malice l

(b) Bowen, L.J., isi Quaris [I , Co. v. Ey! 883> i i Q.R.D. 674 (p.4 i(

(r) Chambers v. Ttrylorp(.ýr) Croke Eliz. c"00 ,io (171,z> 6 Mlod. 73 -
(1702) 6 INcd. 25: Jo>wrs v. Givî# (1712) Gilbert's K.B. -8,jp 189) . Gold'ig v. ('nn'.

17) 1 Sayers> Rep. 1 'Fiarmr v. Da/g t 
6 lîr.I7 vhqn''

suiffoe (1786) 1 T. R. 493 (P, 543) Pkikîllv nime (183a, 5 13. t<ë Act. 5'S,
Itroad v. J/arn (t839)ý I; îing. -\,C. 72à: Brvnm, v. Htnc'k.N (C.A. î8gi) 3 Q.14, 7 ix,
and cases cited throughout titis article, poassipm.

(d) Johmrviin v. &enerson (187i) L.R. 6 Exclh. liq, lier Cleasby B. (P- 34J).

le lEvery other allegation iîîay be iînpiied i1romi this it the waîît lit

p robable caumses but this miust be substantively and expreiisly proved. and canttti
be implied,' jAsueV. SaUMO (1786) 1 T.R. 493, per Lords Mansfield au:,
Lougliborougli (p. 54,J). See also P. 54ýj tof the saie judgînient. 'l'O the saniv
effeot see PiIPCe/f VI Ilc-VOtuatl 1. 1o08 9 East 363 - I>Ài1Zips v- Ntîy/OP (l 85ci 4

11 ~N. S65: I?îtv.ç/ v. Gibbois (t86i) ic L.J. Exch,- 75:- Qit: IZIll, &C, <,.
Ive(88j)1 iQ.-B.D. (CI.A.) 674, Per Brett, M. R. (P- 687)1 VIso 117 Pli,î~

<1887) 4 Maîî. U. ic93: J'7nre'n v. Irest (iffl) i Hannay (N.B.) 29o : Seary v.
.Sa(xtoei <t896) 28 Nov. Se. 278 : Larocuq, %WIMIett (1874 23 L.C. Jur. (Q. 14.1
184. ini a recolît case in the Court of Appeai, Bowen, L.J., r,3tnarked that iii,
doctrine by which the non-existence of rea4onable and probable cause is soiet
evideiice ft'om which the jury mav ifer malice I., baqed on the idea that, if thut.v
i.i an absenie of reasonable an:d probable cause, the jui inav thiî:k flint ilit,
defeîîdant knew there was no such cause: IJBeatv v. Hàupïss [C.'A. 189 il 2 Q. ý
718iP>.727). See aiso the reniarks of Hawkins, J., at P. 723. Asinglesenteîileviî
a charge : " If you flnd un absence of' reasonable and probable cause. %-ou viiii
hl fer mialice,' is not it sufficient explaîtation of the ductrinie that malice lit fiat:
ilay be îîîferred fromi ail the circuîntaîîces which led to fhi institutioni of Ilit-
prosecution : HalvkiP's v. SP16ld (1895) 27 Nov. Se. 4o8.

(f> MîtrAcll v. ./esk"Ps (1 8,33) s~ 13, & Ad. 588 : liustiey V. àisu (i -7 Il
&N. 6oo, lier Chantioli, B. (p. 6o2): 7üelley, v. LCjrrie (1867) 10 Ctix C.C. 18<.

Want of reasonable cauise does flot jtsiy an inference of malice on tii,
defondaît's part where a prosecution was in.gtittuted bv is agent, wiilout his
scuthority and Mille lie %vas living at aL distance, and ho' onl>' bevanije cognizai
tif the facts when lie attended the first hearing before the înagistrâte: 1'/n
v. Bileffaa (18i7) 27 14,. Etcch, 5-1 Where a tuait prosecutes utiicssfliiy%
wîhout believisig iii tile gîîilt oif the accused, ant' simiply for the reason that ther<'-
are circumstances of suspicion sdo gr-eat thât lie mnay have fel> t il is dutv to


