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sufficient to deprive him of the benefit which he
had obtained by registration.
Upon the appeal,

Joshue Williams, Q C., and Burget, for the
applicant, cited Le Neve v. Le Neve, Amh! 435 ;
2 White & Tud. L. C. 28; Tunstall v. T'rappes,
3 Sim. 801; Benham v. Keane, 5 L T Rep
N.S.439, 3 De G, F. & 1. 318; Duskell v.
Bushell, | Sch. & Lef 99; Cheval v. Nichols, 1
Strange, 664; Sheldm v. Coz, 2 Fden. 234,
Davis v. Earl of Strathmore, 16 Ves. 419; Nizon
v lamilton, 2 Dr. & Walsh, 361 Robinson v.
Woodward, 4 De G & Sin. 8625 12 L. T. Rep.
N. 8 533: Wormald v. Muttand, 18 W R. 832 ;
Espin v Pemberton. 32 L T Rep 250, 345; 3
De G. & J. 547 Lee v. Goeen, 26 L. T. Rep.
802; 6 De G., M. & G. 155.

Southgate. Q. C . anl Everit!, for the respond-
ent cited—Jolland v. Staivbridge, 3 Ves. 478 ;
Wyllie v. Polten, 9 1, T. Rep. N. S. 71; 3 DeG.
J. &S 595; [linev. Dydd. 2 Atk 275 Sharps
V. Foy. 19 L T. Rep. N. S 541 : L Rep. 4 Ch.
App 33; Chadwickv Turner, 14 L. T Rep N. 8.
86: L. Rep. 1 Ch App 38i0; Kennedy v Green,
3 My. & K. 699 Alerbury v. Willis, 27 L. T.
Rep. 301, 8 De G.. M. & G. 45%; Wyatt v.
Barwell, 19 Ves 4355 Iewirt v. [oosemore. 9
Have, 4495 Lord Forbes v. Deniston, 4 Bro . C.
189, 19 L T, Rep. N 8. 288; Newton v. New-
ton, L. Rep. 6 Eq 185.

The Lorv CuaNcrrron (Matherley)—T cannot
ngree with the view taken by the Master of the
Rolls in this case  The case ix, in my opinion,
settied by the nuthorities, and the only question
which has to he decidad i, had or had not Me.
Stagg (the second mortgagee) at the time he ad-
vanced his money, notice of u prior incumbrance?
Looking ut the facts, it is not easyta say he had
not. Now. it was settied iu the case of fine v.
Dodd. and has heeu held in every case of a simi-
Ine kind since then, that it is not sufficient that
the person huving the sccend incumbrance in
point of date, shoutl at the time have a inere
euspicion of an eariier incumbhrance, but it must
be proved that he had actuil rotice of it; but
such actual notice when clearly proved renders
it fraudulent to att-mpt to obtain priority, when
you are not entitled to it. by atteinpting to take
advantage of the Registry Actu; and where
there is guch actual fraud in the person repis-
tering the second incambranc», the first incum-
brance, though unregistered. will not be post-
poned.  The question remnins, what is actual
potice? Notice to the solicitor nbout the traps.
action in question at or near the same time as
employment of him by the client is clearly such.
It is not ineorrect to call such notice actual no-
tice the client, for whatever notice your agent
bas, that nutice must be imputed to you. There
was in this case plaiu and distinct notice on the
part of the solicitor at that time employed by
Mr. Stagg. and this notice must he carried on
to him  No moral guiit is imputed to Me. Stagg.
Robinson, the solicitor, was also the trustee of
tiis very praperty for the purpose of mortgag.
ing it. Iall, to whom the property belonged,

weems to have eoncurred in these mortgages, and
Robinson then, in pursuance of his trusts, pro-
ceeded to raise mouney, first from Misas Leigh on
the 10th May, 1862; and on the 9th July he
raises mouney from Mr. Stagg; Robinson being

then employel by Stagz as his solicitor. In
that state of facts it ¢.uld not be argued that
the sohicitor bud not at that time notice of the
first incumbrance : that point has been raised in
some of the casxes cited, but that question did
not arise here, for it was money being raised on
the snme property and almost at the same time
78 Mr. Stagg’s incumbrance. As to Kennedy v.
G'reen, that was a case where the solicitor was
himself the nuthor of the fraul which affected
the title, and the fraud was committed under
circumstances apparent on the fuce of the deed,
which would have exciteld the suspicions of a
professional man. and have led to inquiry. In
Atterbury v. Wallis. Lovd Justice Turner. refer-
ring to that case, meets it by saying, ** The case
of Kennedy v. Green was much relied on upon
the part of the defendant iu the argument upon
this part of the case, but I thought in Iowut v,
Loosemore, and 1 continue to think, that that
€1se does not govern cases like the present  In
that case there was fraud independently of the
question whether the act which had been done
was made known or not.  Insuch cases as the
bresent the questicn of frand wholly depends
upon whether the act which has been done was
made kuown or not” In Sharpe v. Foy, the
case was like Kennedy v. Green; there was an
express intent to defranl. In connecticn with
this, a point which I thonght daring the argua-
ment might create a difficulty, does not seem to
do so, when the facts are examinel. viz, whe-
ther or not Robinson, being guilty afterwards of
gross fraud, you could fasten upon him at the
date of these mortgnges any fraudulent intent ?
But T eannot see that this is possible, fur though
he neglected his duty grievously, he was not
then concerned in any fraud—at least so fur as
appears from the evidence. 1 cunnot adopt the
view of the Master of the Rolls as to the wife
in the case of Le Neve v. Le Neve buing a party
to the fraud there practised, though the whole
transaction was clearly fraudulent from begin-
ning to end. Lord Hardwicke in that case said
that a secoud parchaser with notice of a prior
purchase getting his own purchase firgt regis-
tered, was guilty of fraud, the design of those
Acts being only to give parties notice who might
otherwise, without such registry, be in danger
of being imposed on by a prior purchase or mort-
g'ge. which they are in no danger of when they
have notice thereof. There is no difference in
the Registry Actsas to the point of notice. I
Lold that what the solicitor knows, the client
must be clearly taken to know, unless the case
can be brought within the principle of Kennedy
V. Green. It has been argued that becnuse an-
other solicitor was employed by Stagg after
these transactions, who, in fact, registered his
mortgage, that ought to put Stagg in a better
position, but I am unable to see how that ¢an be.
Being of opinion, therefore, that the authorities
on this subject have been nll one way, and that
actual notice of Miss Leigh's mortgage by Ro-
hinson  (Stugg’s solicitor) has heen clearly
proved, Stage himself wust ba decmed to have
had notice of it, and therefore cannot take ad-
vantage of his prior registration. The decree
of the Master of the Rolls must, therefore, be
reversed, and the chief clerk’s certificate upheld,
and Miss Leigh’s mortgage declared a prior in-
cumbrance to that of Mr. Stagg.
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