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I arn of opinion, therefore, that the office of
alderman for St. Patrick's ward, in the city of
Toronto, should b. allowed and adjudged to the
defendant, and that hoe ho dismissed aud dis-
charged frein prernises charged ou hirn, and do
receive his costs of dofence.

Order accordingly. *

'UNITED STATES laEPORTS.

COMMONWICATR OF PENN. for Use Of BENJAMIN
KELLOGG, &0., v. ALFRED C. HARMEE., et al.

1. The llabllity of a Recorder of Deeds on a taise certificat.
of search, only extends to the party takiug the certificat.
and dome fot entitte a future purchaser tu recover agalast
hlm.

2. The sureties of the Recorder of Deedu ame fot lhable for
fais. "earches.

Opinion of AaNniw, J., ou demurrer.
The first tbree causes of demurrer are unitu.

portant as tbey are ail amendable, but the
ameudments shonld ho made. The remaining
four bring into view substautial defects. The.
first to be noticed 18 the manner of 8tating the
plaintifs. Kellogg was the person who obtaitied
the recorder's certificate and made the firet pur.
chase under it. Ho sold to Win. Mullison Who
afterwards sold to Anna Shott. Under the aet
regulating suite on official bonde the suit ie in the
name of tbe Commonwealth, and a mauy per.
sons may be suggeeted plaintifs who choose to
join, but eacb muet declare aud assigu breaches
for bis separate injury. Here, however, the
pleader bas suggested Kellogg as plaintif for use
of Mullison for use of Shott. Reilogg,ý in this
suit, is the only plaintif. while the others are
merely persons to whnm bis right of action bas
passed. This being the suggestion of the plain-
tif, it is plain that no injury sustaiued by eitber
Mullison or Sbott eau be declared upon, for in
this fori the last assignee merely takes what
Keiogg may recover.

In one point of viow tbis cause is aise unins.
portant because is le clearly amendable by strik.
ing out tbe use and permittiug the two last uS[ued
to corne in ns plaintifs in their owu behaîf, the act
referred to giving the rigbt of suggestion at any
time before judgmeut. But ibis change in the
relation of the parties from uses to plaintiffs, dia.
closes the reai vice of tbis deciaratiou. The ouly
damnages averred are those arleing upon the sale
froin Muilison to Auna.Shott, who it la alleged
paid $18,000j for the preperty upon the faith of
the fais. certificate of the recorder of deeds.
The declaration being amended, that is, Auna
Shott being suggesjted plaintif in ber own right
tbe question lse t once preseuted, eau Ahe founid
au action againist tbe recorder for damages upon
a certificate of seareh given to Kiliogg, an auto.
ceden t purchaser?1

The question is-importaint, as in this city the
cuetomis e toPass the ces.tificateg of eeareh of
deeds, mortgages aud ju<igments with t.he titie
papers, each subsejeent.'purchaser takiug the

* titie upon the faith Of the formesr searobes down
te the date of thse certificat., and proeuring new
searches only for subsequent oonveyaunes aud
liens. Whilo it ii'impertaut, Otili I think it is
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not difficuit of determination. So far as the
certificat. is tbe -evideuce of the state of the pub.
lic record this custom is weli enough. A search
once made by the officer undor his officiai respon-
sibility is in ail probabilities correct and tbere-
fore ucay be reiied upon witbout a nov one. It
le net ofteu these searches are incorrect, other-
vise actions upon false certificates would be
more frequent, their rarity ie the evidence of
official corroctness and fidelity; and theroforo
the certificat. bas ail the force of evidonce lu
the bands of mubsequent purchasers, that it had
la those cf the first. But when you touch the
officiai reaponsibility of the officer, yen reaob a
difeérent question. It le then not simpiy the
evidence which the certificate affords, but the
duty 15 involves.

What is this daty ? 15 is, as the keeper of th.
record, to make tearebes for deeds and mortgages,
and uther recordabie instruments at the instance
of those who may apply therefore and pay hirn the
fée, which the law aliowe hum for tihe performance
of the duty. The dnty is speciflo te make it for
him who asks for it and pays for it, and therefore
has a right te the respousibiiity of the offices.
snd te rely upon it. It is hoe who le deceived by
th. officer's fais. searcis because hie &lone stands
in Privity with him, by dernanding performance
of the duty and makiug compensation for it.
The emoininents of tbe office constitute the cou-
sideration of undertaking the responsibiiity.
Who would siccept the office and performa such
duties involving suchbheavy liabilities, if hoe vere
to be aiieved no equivaient. The officer who
makes a search stands, lu reference to ite correct-
nees, in the attitude of au insurer, and bis fee
represents the prernium. To make hlm respon-
sible te every nov purchaser vithout a fee would
be as inequitabie as to hold an insurer hiable upon
a nov risk without a nov preminin.

But when vo corne to analyse the transaction,
wo wiii find it impossible to carry on the notion
of coutinuing liabiiity. The injnry arising frorn
a fais. certificat. of search, undoubtedly falis
upou the person vbo obtains and acts upon 15;
because the fact whicb causes his injury, to vit,
the undieeiosed deed or mortgage precedes bis
purchase. It is the titi. he purchases which 15
affected. As it is be wbo suifera by thse un-
reveaied couvoyance cf iucumbrance, the right
cf action is pereonai te bimeoif. It does not mun
with the land. but passes te hie pereonal repre-
sadtative. If ho ssii witb covonants for titi., or
fer quiet enjoymeut, bis owu iiabiiity te- his
vende. requires hlm te retain it, te make good
bis owu lase. If net answerabie te his vende.
because ho bas given ne covenant for titi., the
rule caveat emptor vhich protects bim, aise pro-
toct thse offices. vho le responsibie te hlm. The
action being bise ho e may aise end it by accord
sud satisfaction or by release.

Carry this further. Ho eau recover for th.
injury vhich leads him te accept a wortbles titie
or au incumbered ostate. This is clear. His
damnage is the cees cf the worthiees titi,, (the
case laid lu the deciaration) which la the prico
paid. To-morro hoe selse for twice as mucb;
aud the neit day bis vendee oelse for throe times
the firet siur, -wbieb prie wiii ho the reai damage.
If tise finS eune belng paid by the recorder, re-
lease hlm, wiii that usatisfy the injury, or wiii ht
be ouly pro ternie, leaving the second te mun, and
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