
TOOJLE v NIE111ON.

in respect to the inehoate doîver of one Mrs. Gore, if site
was entitled; aîîd that the ageneY of one 'urninins for

defendant iNewton was clear1y establisIwd.

The appeal xvas heard by iMoss, CA.O., ()Sî.îý , (tARRuow\,

MACLAREN, MERED)ITH{, JJ.A.

E. 1). Artnoir, i\Â. ii r île leida t Newtoni.

Wi. N. Fergtisîîî for defeiidaiîî Wright.

W. M. D)ouglas, K.C., for plailitilf.

Nlos, CJ.O rI1tibeiîîg au actio <01or s1>)ecitij pur-

forniance, it is, l thiîîk, clear upon, the Ii othorities tlîat it

is open to the defendant tb îesist the relief souglit oni tie

ground that the written agree inelit of wliiel >-weitie pîerforaiu-

ance is sought does atot truly a ejres.eit thle agreeuinerit %vhiehi

lie jntended to, enter into.

ln Needler v. Camîpbell, 1 Gr. 592~, .Mou ut, Vi.-U., tIuus

stated the rule (p. 5i95): " it is iiot of ver-ý lugal coutract

that courts of tuuity granit spucific lîuîale and IL is

a genertil rule that if a MWIittii ;eeîel imppen- 10 eiit ai

terni whicli one of the J)artieýs uanerstood to foruni part of the

bargaïn, or happens flot to bo in soniae otiiet iiiià respeet

whüt lic intended to agree bo anid uuiderstood fit lie vaus

agreeiug to, courts of eqtuity wvill tiot éhîforee the xîritten

contract against him, as tliey hold ît ho bo augainsat conscience

for the other party to tatke advuuîstage of the oiiiissioua or

m.istake. It i also the ruIe fliat paroi cx ideuice lis admuis-

sible to shiew the oiiissiofl or inîitake by way oi' detence to

a bill for specific performance." In WVood v. Seartît, 2 K.

& J. 33, Vice-Chancelier Sir W. 1)age Wood said (1p. 42):

"That a person shahl uot be eoiripelled by btî U ourt speei-

fically to pcrforui ail agreemient wlîieh lic itever inteauded
te eniter into, if lie lias aiatiaiied the Court thuat it was not

his real agreemient, is well esabîlislied. Perliap no case

better illustrates the principle titan Marquis of Townshcend
v. Ilaugroom, 6 Ves. 328, whieh shews hoth thitt an agree-

ment wi11 not bo specifically perforînod by this Court w'ith

a paroi variation; and, on the othor band, that titis Court
wil not decee specific performance without such variation

if it be relied on as a defee."

In this case the tcstimony of Ctumunns and McGillivray

and of the plaintiff himself satisfies me that it was Part of


