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aiieged, to the. negligence of the defendants. The. jury fainzd
that the horse wu killed by the neg1igenée of the defentdttita'
flervants in "leaving open the. gate aoroas the switch Uine iesdlng
to the plaintiffs' miii."

MÀA»ETH, Co. C.J., disinissed the action, holding that the. de-
fendants were protected against an) such liability for damage te
animais of the plaintiffs by clause 10 o'f a special agreement b.-
tween the parties« "The contractor (plaintiffs) shail protect the
railway of the company from cattie and otiier animais eseaping
thereupeii for such portion of the said siding as may b. outside of
the lands of the company

It appeared from. the agreement that the defendants owned
the siding, and that the plaintiffs asked the defendants to aliow
them to use it. The agreemecnt embodied the terms upon whieh
the user ivas permitted.

Held, per RIDDELL, J., who delivered the judgment of the
court :-Clause 10 means that the plaintiffs should keep animials
from escaping f rom that part of their land occupied by the siding
f0 the property of the defendants. The object in plain; the defen-
dantz desired to be mécured against animais coming upon their
railway; that objcct could onIy be attained by keeping animaIs
off the railway, whielh the plaintiffs agreed to do. The defendants
owed no duty to the pl-intiffs to keep their animais away frein
the line of railway; and the placing of the gate by the defendants,
their eustorm to have it closed f rom lime te time, and the com-
plaints of the plaintiffs that il had been found open afler being
used by some o? the defendante' crewe, could flot create such a
duty. Cogygs V. Bernard, 1 Sm. L.C. (Éth ed.) 177; Skelto,s v.
Lon don and N4orth IWe8tern, R.W. 0'o., L.R. 2 C.P. 631, 636;
Soulsby v. City, of Toronfo, 15 O.L.R. 13. The opening of the
gale was necessary far the common business o? the. plaintiffs and
defendants, and the nGn-elosing was a negleet to perform a -volun-
tary act. "There is no such thing as negligence in the abstract,
negligence is simply ntigIect of somne care which we are bound by
law to exercise tcwards sionebody :" Da-ieIs v. Noxon, 17 A.R.
206, 211 ; Thomarns v. Quartei-maine, 18 Q.B.13. 685. 694; Le Lievre
v. ryould [1893] 1 Q.B. 491, 497. No duly existing on the part
o? the defendants towards the plaintiffs to keep any gale or
fence at the point in question, and none to keep a gâte ciosed or
to close il if opened, there nan be no negligence on the part o? the
compaziy in respect of thc plaintiffs, and so the action shouli fail,


