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SIR H. GIFFARI> ON THE NEW ENGLISII RULES 0F 1883.

the extent and nature of the Acts to bc epeld onwt eadt h parties had hitherto

and unless anybody waded through the whole ofbeen entitled to an option, the opiio de fer

this volume he would find it impossible to under- judge was now to be absolute. Withl aidfr

stand the exact nature of the vast alteration in ence to these learned personages, he FOlUS
1 Po""

our whole system of lawv which these rules pro- out that after ail they were only imortal n'el"

posed to effect. It wvas not too miuch to say that and as such, were liable to error in soinmes

by these rules our wvhole existing code of legal and that it would therefore be better for thel

procedure, dating from 1852 downwards, was to selves as well as for the public that theY shoUld

be repealed. This was a very important matter, not have this despotic power conferred upo11

because every change in our legal procedure in- them. He would only refer to one exanPle of

volved vast expense to the suitor, and, indeed, what the judges had done in the exercise o tei
Baron Martin had once observed that every set power of making those rules. By an Act k

of new Rules of Procedure cost the country some asSir H. Keating's Act,no defence Wasperillit 0 0

three million sterling in litigation. to be raised in certain circuinstances i an atO

"The way in which the alteration of the course upon a bill of exchange, and the jtidges bytee
of procedure was effected was unfortunate. be- Iules had by a strok-- of the pen sinlply repe

cause in a great number of instances where an thtAn hydd o a ntrn th t e C

existing rule was repealed it was re-enacted shouhd be repeaed-that would have bee" ion
with what appeared at first sight to be a mere scandalous, but they said that after the publicati

verbal alteration, which, however, on careful of these rules no writ under Sir H. Keatn

examination turned out to be an important and Act should, issue. He did not think thatIlte

material change, and which, in some instances, tepowers conferred upon thei by the ct t0
gave an entirely new effect to the rule. .er .uhrie *t' reea A c of e beefnl
Deprecating the haste with which they had been thssmay faho. Wato~l a
pressed upon the House late in the Session, Sir thought if they pubicaion uof thense 1ve,

H. Giffard continued :"He was receiving letters order tha afteeth rle "0

every day from aIl parts of the country, pointing writ of habeas cor6ui shouhd be issued.

out difficulties that wouhd arise under these yet if they had the power to make a rule inon

rules, and it was because he could not bring case they equally had the power to niake it i

these details before the House at this period of the other . . . . No secret was made of the ds

the Session that he asked that the consideration like of the judge s for trial by jury. Hel ha f~a
of the rules should be postponed until next Ses- expressed his preference for the verdictd,
sion. The whohe tone of these rules tended to good special jury to the finding of the Judj

make Her Majesty's judges absohute despots in No doubt barristers who practised on whiat Use

the Courts of Law. . . Doubtlessihabent be called the other side of WVestlhister i
ý it hd beenhad "0

said that it was the duty of a good judge to in- might take a different view. The jtidges ar'd
crease and enharge his jurisdiction, but in his power to interfere with the verdict of a ue

humble opinion that wvas a very immoral view the tendlency to ainphi y the jurisdictiofl 0d

to take of the duty of a judge. Certainhy, in the judg nta epc a flt reve
present instance the judges had done their best check- [t was a very dangerous thing t0 he

to increase and enlarge their jurisdiction, be- it to the dliscretion of a judge houhdale
cause in almost every case in which a question sho uld try~ hiimself, and what cases he a
could arise under these rules the judge was to remit to a jury. T he only tçxceptiOns le 2

have the power of deciding it summariîy. In discretion wvere specified in Order 36, Zl

these circumstances how was that independence and they were actions for s lander, libel , false

of the Bar, which it was so necessary for the imrsrmnsdtoand breach Ofof O
good of the public at large should be mi-o arge In these csseitherplit
tained, to be preserved if counsel were 10 be met defendant might, by notice to the other anter
aI every turn by the exercise of the discretion of quire the trial to be before a jury. ho ry

the jdge, ho wa to ave te powr in verychass of actions, on special application, tll
case of punishing by the imposition of costs any- tilmgtb ree.Ta a Caiet

Ihing of which he did not approve? On every desial sy m, and unhess people wer


