
7T1E ONTARIO REL NOTES.

.Af ter about a year and a hall of service under the agreement, it

was terminated by the plaintiff. The dlefendant took service with

a trade rival of the plaintiff and set out to solicit traite and make

sales of the sanie class of goodsg upon bis old routes.

The action was tried w%%ithout a jury at Toronto.
A. C. MeMasteýr, for thle plaint ifi.
F. J. Hughes and F. Regan, for the defendaut.

LvrcuORou, J., read a judIgment ini which he said that the agree-

ment was similar to that in question in Skeans v. Hampton (1914),

31 O.L.R. 424. A contract w-hich purports ta restrain trade un-.

duly is not illegai, it i: miercily not eniforcable: North-Western

Sait Co. v. Electrolytic Alkali (Co. (1912), 107 L.T. 439; Mogul

S. S. Co. v. MecGregor (3ow & Co., [18921 A.C. 25; and, if the stipu-

lations are severable, eff eet may be given ta that which 18 valid:

Baines v. Geary (1887), 35 Ch. D. 154; Chesman v. Nainby (1727),

1 Bro. P.('. 234; Mallan v. May (1843), il M. & W. 653. The

plaintiff's couinsel îs content if the defendant is enjoined from using

the lcnowledge and connection be acquired while in the plaintiff's

service, ta the plaintiff'8 prejudwce; and to this he is entîtled. The

plaintiff should not have the wider relief claimed in respect of

the wvhole territory.
It was a case of divided success, and thle plaintiff was harsh lu

dismissing the defendant; s0 there should he no costs.

Judgmnent for the plaintiff, without costs, enjoining; the defen-

dant from ca.nvassing for business aud f rom, sellmng teas and coff ees

aloug the trade routes upon which hie worked for the plaintiff,

for the remainder of the three-year period. The streets should be

defined in the judgrnent.
There was no question of condonation of a previous offence,

as in Melutyre v. Hoddni (1889), 16 A.R. 498. The plaintiff was

quite jutitified in insisting that bis employee should live up to bis

agreement. Wichier v. Darling (188M), 9 O.Rý. 311,iîs relevant

on the quest ions of conisiderai in sund public polîçy.

IDDtiI.rt, J. MAY 5'rH 1916.
*RE KIRKLAND.

Trust -Royalties from 8ale of Books of DeedA ut hor-L if e-

tenantls and RemaindtTn-Apprtiwnem<fi between Capital
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