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Neither, o6 I think, can the fact that the
fa:t.y Teceiving the injury was at the time of
im“'.:."l‘_v en'ga.gcd in an unlawful act, deprive
at th(; t}:lle right of- vecovery. f the plaintiff,

e of the injury, had been profaning
miaza:}? of the De‘it.y, he would have been
hﬂfdb:} ‘m an unlawfui act : but no one wonld
l'ecovgr'Mt su.ch an act would bar lhim from
A g of the town if it were otherwise
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ble fur the injury sustaivel. The town
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o(‘u'ld Mot relieve itself from the consequences
il 8 own wrong or neglect by alleging the

szg;il}l &llct of the plaintiff. Punishments are
iﬂtratim .fur all unlawtul acts, but their admin-
OM 13 not committed to the discretion of
l:"s; m‘i.t.her has a town the right to adil to
rompt.‘escrlbed penalty the injuries resulting
m‘w“l.ts own wron;_;f'l‘xl f).ct or neglect. The
the s-xll)ltlg by the plumt%tf without excase on
anq “; .a\th was not an offence against the Fown.,-
Wrone, c.dmmt excuse its wrong done to him, if
g 1t be, by recrimination. The allegation
nev::";()ng done by a plaintiff to a third party
A Urnished a defendant a good legal answer

& wrong (Jone by himself to that plaintiff.
“Veral of the cages cited by the plaintiff sustain
ngd Hlustrate this proposition. There may be
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::ses.in Which a party injured through the in-
ey of a highway while engaged in an
Unlawfy)

act, could not recover, and in which
i: i‘:‘“lla.“"flll act would be the remote cause of
a ability to recover. It may be question-
¢ Whether & criminal party, like a thief, rob-
Using h 'dppur,‘who ehould‘ be injured wl?ile
the F:'uai lghwgy m. tmnspnrtmg and secur ng
iﬂjuriests of hiy cnme., could rccm.'er fo.r-such
of the (though occasioned hy t}}c insufticiency
sible ollghwa.\i) of th.e town ordinarily respon-
appre; such {nsutﬁclency. In all such cases,
erimiy end, his unlawful act would nat bar the
al party from sustaining an action which
"su‘:;lce.!\ttached z'xguinst the town, but that
o\ right of action would arise, because the
hin avfllld lfe_ under no obligition to furnish
thiy, i:"fe hl{.;nw;w for any snch. burpose. 1
the ri"htls Auite Clt.:all“thilt the decisions against
i SU:ta'Ot the plaintiff to recover in such cases,
8roung “’ﬂm(t, muast re?t upon som&.: other
Rsseng to :Nlule 1 am q\}lte ready to‘ yield my
eliveroy the l'eu.su.nmg of the learned ‘]'udge who
not the o.punlm in the case last cited, I am
o “f’“ll Satisfied that the opinion mects the
Point raised for decision. As heretofore

remarked, the question is not, Is the plaintiff
debarred from recovering for injuries sustained
through the insufficiency of a highway, and
which he would otherwise be entitled to recover,
because he was at the time he received the in-
juries engaged in an unlawful act? but, Was
the town under a legil liability to furnish him
a safe highway to travel on. at a time when he
was, by law, forbidden to travel on it? The
liability of towns for the sufficiency of their
highways is wholly imposed by statute. The
right of the traveller to recover for injuries
sustained through self insufficiency is also con-
ferred by statute. No such liability or right
existed at comwon law. The duty and liability
of towns in regard to their hizhways are due
only to traveilers, to that class who have the
right to pass and 1epass thercon, and continue
only so long as they are in the exercise of that
right.  Wlhen one ceases to use a highway for
the purpose of passing and repassing thereon,
the daty and liability of the town toward him
in regard thercto cease. This has been repeat.
edly decided : Spencer v. City of Salem, 3 Allen
374 ; Richards v. Enfield, 13 Gray 344 ; Blod-
gstt v. City of Bosto:, 8 Allen 237 ; Stimson v.
Gardiner, 42 Me. 248 ; Orcutt v. Bridge Co., 53
Me., 590 ; Baxter v. Winooski Turnpike Co.,
22 Vi. 124 ; Abbott v. Walcott, 38 Vt. 666 ;
Sykes v. Pawlet, 43 Vt. 446 ; Hayward v. Rul-
land, unreported.

We do not think any good lawyer would con-
tend that » town would be lable for damages
sustained through the insafficiency of one of its
highways, by a eircus performer who might
chance to pitch his tent and establish his ring on
the highway, and who shoull happen to be in-
jured while performing his feats of hersemanship
or of lofty tumbling. In such a case a town would
not be liable, because it would not be under any
legal duty to provide him a highway for any
sach purpose. Many cases might be supposed
in which the town would not be liable to oue
injured through the insufficiency of one of its
highways, because the one receiving the injury
would not be using it for a purpose contem-
plated by the statute, aml hence the town would
he under no duty toward him. As a town is
liable for such injurics only by force of the
statute, its liability must be limited to those

" cases in which the statute has fmposed the duty

apon it to provide a safe highway for the
injured party in the pardeular use to which he
was, when injured, putting it. It is competent
for the legiclature when creating this duty and
linbility, or subsequently, to prescribe the
limitation thereof. It may be limited to & par-



