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Full Court.] GARRiocH v. Mi\CKAY. [june i.

Fencd.r- Obligationi te keet ca!t/ /roin Irepassiflg- Bou ndaty Lintes Act,
îR.S.MA. c. t.?, s. 4/-Possession as againsI trespasser-Riglit of actùrn

-Parties to actioj,

Appeal by defendant fr-m juderment of a County Court awarding
darnages to plaintiff for injury to his crops by defendant's cattie which broke
througb a defective part of the line fence bctween their two farrns. It 'vas
flot disputed that vit commion law the owner of cattle is lhable for their
trespasses except such as are due to defects iii fences %which the con-plain-
ant is bound as between htnself and such owner to keep up, but defendant,
contended that the comnion lam- liability bas been done away with b-y
section 4 of The Boundary Uines Act, R.SAM. c. 12, whicb is as foi-
lows: t Each of the parties occupying adjoining tracts of land shahl
niake, keep up and repair a just proportion of the division or line fence on
the hune dividing such tracts, and equally on either side thereof." There
was no evidence to shew that the plaintiff had become iii any way bound to,
keep up aily particuhar and defined portion of the division fence betwtten
his land and.defendant's.

»Mld, folloving Buist v. MeCombe, 8 A.R. 6oo ; Teivksbutry v.
re Buch/in, 7 N.M. 518; T/zayer v. Arnold, 4 Met- 589; Ruist ". LOIV, 6

Mass 9o; and Barber v. 3Jf,,tscz, 157 Pa. St. 390, that the comnon law
rule is not displaced by a joint liability to keep up fences, but wvhere two
mien own adjoiffing lands with an undivided partition fetice Nwhicb bath are
equally bound ta keep in repair, each is bound ta keep bis cattle on s

own land at bis peril.
The injured crops were raised by plaint;ff, wbo was iii possession, but

another person had a half interest in the crop and defendant's counsel
argiied that the co-owner sbould bave been joined as a plaintiff iii the
action and tbiat plaintiff could not recover alone.

Be/J, tbat sole possession by plaintifl vas sufficient to support an
action ot trespass, and it was not necessary to inake tbe co-awner a party
or ta obtain any rehease from bîm : Stir v. Bookejby,, i Salk 335 ; Gralza»
v. Peal, r East, 246.

Appeal disrnissed with costs.
Ilowet/, K.C., for plaitiif. Aikins, K.C., for defendant.


