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2.1 But the present article would scarcely be complete if we did
flot express out opinion as to the source of what we fear
those who, like ourselves, feel constrained to defer ta the
"authorities " wvill persist in regarding as an error on Mr.

Ewart's part. We shial thus, perhaps, facilitate the attain-
ment of that Ilconsunmation devoutly ta be wished -a
clearer understanding of the actual nature of the issue
between us.

According ta one very eminent "authority" whose defli.
ition has constantly been quoted with approval by other
scarcely less eminent "authorities," negligence is simpl h
absence of care accarding ta the circumstances "(a), and the
same fountains of the law, as it is usually administered, have
also supplied us with the doctrine that the only standard for
ascertaining what constitutes the "absence of care " is the
conduet which a man of ordinary sense, knaovledge and experi-
ence is accustonied ta show in his own affiairs (b). This is
the only instance ini which jurisprudence frankly acknowl-
edges i ts inability ta furnish any practical test for deterniining
the quality of acts except the behaviaur of the typical citizen

'F -,vh o is spposed ta perform ail his social duties faithfullv.
'rhere is na need ta take the opinion of a jury upon the

î question whether it is tortious ta utter or print a defamatorv
statement, ta knock a man down with a bludgeon, or trample
down his flower beds. Ail that bas ta be decided iii such
cases is whiether the evidt:nce shows that the defendant eom-
initted the acts which are alleged to render him guilty of
siander, battery, or trespass. That thev are an infringenient
of legal rights is assumed. And the sanie principle obviouslv
holds good in regard ta obligations arising out of contract,

~' '-But it is clear tliat acts of the class just referred ta mas'
also be considered as tortious, for the reason that they are such

4 that the typical citizen who fulfils his various duties ta the other
xneinbers af the conimunitv in which he lives, will refrain
froin committin, them,. 'heoretically, therefore, the conduet
of this typical citizen may be appropriately used as a test

ji ((a; Wlle., J., In raithait v. i l'aVi Ri- Co., H. & N. 67 (1). ffli.
(b) S.ie Pollock on Tom~ (3 ed.> 1). .14 B,*veo N(91. 111. 16, 17.


