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Principal and surely—Rights of surely to securities held by creditor—Furthey
advance by creditor,

This was an application to the court for a decision as to who was entitled

3 to a surplus ansing from the sale of three parcels of land, two of whi‘h,
s namely, lots 28 and 29, stood in the name of fames Hamilton, and the third

: in the name of his brother, John Hamilten, but John Hamilton was the bene.

- ficial owner of lot ",
- The two broth  mortgaged the three lots to a loan company for 1,350,
of which $3g0 was received by James and $g6o by John. After the mortgage,
John Hamilton borrowed $200 from Drewry, who took a mortgage signed by
both brothers upon the three lots as security for the loan. He was aware that .
James Hamilton was only a surety in respect of this mortgige. After that
Drewry made a further advance to John Hamilton, and took a mortgage from
him upon lot 13 in security therefor. It was after all these loans had been
made that the first mortgagees sold the three properties as follows: Lot No.
28 for §780; Lot No. 29 for $6Ca; Lot No, 13 for $440. The amount of the
surplus after the sale was $503 56,

James Hamilton admitted that Drewry was entitled out of this sum to
receive the full amount ($189.20) due to him on the loan secured by the mort-
wage of the two brothers, but he claimed that he was entitled to the benefit of
the security held by Drewry for the loan guaranteed by him, and now paid off
out of his property, in priority to Drewry's subsequent advance, and to have
the remainder of the surplus paid to him, because, as between him and his
- brother, he only owed $196 of the money due to the first mortgagees.

) feld, that it is only in cases where there is an agreement constituting for
1 particular purpose the relation of principal and surety, to which agreement
the creditor thereby secured is a v 'rty, that the stringent equitable rules as to
the duty of the creditor and the rights of the surety apply, and that the present
case was not one of them, and, therefure, ibat Drewry was entitled to hoid the
security obtained by him from John Hamilton for his further advance in prior-
ity to the rights of James Hamilton as surety against the same security
pledged for the first advance.

Thencan, Fox & Co. v, Novth and South Wales Bani, 6 App. Cas. 1, fol
1 lowed,

Zield, alsc, that, after deducting Drewry's $189.20 from the surplus, the
& remainder should be apportioned between the three parcels of land io the
ratio of their values as determined by the sale, nud that James Hamilton was
only entitled to $130.43, being the proportion attributable to his lot No, 28,

Howedd, Q.C., and 8fonbiman for James Hamilton.

Derdue for Drewry,




