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ce'o o LAw ANn EQ5JiTy.

between tli, defa'sdaît auJ auy othar parsen,
thea Court should have power te suake sncb
ordar as may ba proper fer the purposa cf
having the question su determiued.

Wae thinli, that aithar party should be ut
liberty te aptil", at any time, aither bafore or
aftae pieadi*g, for sncb ou'der as ha mnay upon
the admitted fitcts iu the case ha entirled te,
without waiting for the detaru'inatiî n cf auy
other questieus betwecu thse prt-ies.

MumuE 0F TaiAi.
With rcgaýrd te the trial aud determination

of disputed questions of faet, thse mode cf
trial varieý avc urding te the court in wieh
the litigation happens te be paudîng, crithout
any suffiiint power of adaptation te the
requiremanits of particulas cases.

lu the Cousrt cf Ciianu'ery, util raceutly,
thse Judge had ne p'îwar te 9umncutý a Jur-y,
whatevar miglit ha tise u-ufliit cf evideuce or
disputa as to tisa facts ; ail questions cf f.uct
as well as cf lasv were generally dacided by
the Judga. lu semas cas"s il was tise practice
te, send issueýs te ha tried by a jury at Coin-
mou L-aw. This course, hswever, was taken.
usot as a mode of triai, b ut maraly fer the
assistance or liformastion oif tise Court, which
etili resarved te itseif tise ultimata decision cf
the faets, auJ if dissatisfled atsthe flrst
verdict might send the caea liefore a seconid
jury, or decide the facts according te its ou-n
viaw, and witbout regard te the verdict.
Substaîutiaiiy the practice of tbe Court cfý
Chancery raniains uinaltere i ; but ther i
now a prianer, which is raraiy exorcised, of
summeuning a jury, auJ the practica of seîsd-
iug issues te ba triafi ab Cemmon Law bas
liec(ia less frequient.

The Court cf Admiralty, wbich dacides for
itef ail questions of iaw aud fact, may in
special caisas call lu the u's8istauce cf nautical
or mnercantile assessors, but it bas ne -poer
to sumus-ion a jury. The Court, licuever, by
a reeent statute, lias powear te direct any
question cf facî arising in a suit te ha tried iu
a Court cf Conimon Loarîd, if it thinlis fit,toe rder a ne w triai ; hut tue verdict of the
jury, wn uu finai, is concinsive uipon the Court.
This power, ana urîderstuucd, lias lice i xer-
cised iin only cre -estent"ý.

[The mode cf trial i be Corts or Prübate
andi isrc le ure sp 'lieu etof]

Jo 1ho C. orte i f C isnLm' a jury basý
airer., s ious t' a-dda fie c orsîtiial
trilset fer ih iuîg îr' of fuut ; and fise
tise c'y I"" tbsr i l suis qn 'uuic'uS ,tî fi to s o
tried "'àtbisu,- av. Il 'f' i. s u"e se' g eeau

apia( tOi0'w !3rica oef dia C 'Lis of
Cc où. ,îul LieW, that ti iaraccvs 'i-711 ChIsceS
cf ('0 c, ( s r iu t1i 'e i ourtî5 te' whie

1
1

trial by Jury is nct adi ptd, anud iu wlsiîh the
palrts ie ccîupeicd o omany casesý aftr
tis ae i~c CS ut -.uei icxpensc-cs of atripi
te resoît 14 prvate arbitrafion. hUnili dia
Coin mon L'-Proctoloe Act cf 1854, tise
parties ceul d îîot ha coipellefi te go te arbli-

traticu, and the power given bY tit Act is
iimited to cases vvhere the dispute relates
wbeiiy or in part to niatters of mete acceunit,
or where the parties have t'meniees hefore
action agreed in writiug te refer the niatter
in dlifference to arbitratiou.

The svsteus of arbitration which bas thus
beeu introdnced, is attended witb much incîm-
venienca. he practice 1510t reter cîase wbich
canne ha couveniently tried iu c'iurt ejîhar
to a barrister or to an exp~ert. A harrister
cau, seldons give that couiuusattentlion to
the case which i8 e'sentiai to its, being spaýedily
and satisfactoriiy dîgposed of; and an exp9rt,
beiug unaýcqiiainted with the iaw of evideoce,
and with the ruies, whieh goeru legal pro-
ceedings, alicws questions to be introduced
which bave nothing te do wifiî the iuetters ut
issue, In neither case bas the referee that
authority over the practitioners ani the wit-
nasses whicli is essantial te the proper ctnduet
if the proceediugs. Iftie barrisîneror sijicitor
Who is enggalcd in the suit, or even a witness,
bas somne otlier engagement, an adjourrumeut
je ainîcet of course. The arbitrator niakas
hie owu charges, geilerally denendiug ou the
îîurnher aund length of the meetings, and the
professicual focs are regulated accordintfiy.
The resuit isý great and iuiecessary deiay, and
a s'amt increase of expense te the suitore. The
arbitrator tisu8 appointed is the sole j udge of
iaw and fact, and thoa is nu eppea1 frons hie
Judgmcnt, however erroneouis his view of the
law may be, unlese perhap8 When the error
appeats on tihe face of his award. Nor le thoa
any remedy, whatever may ha thse miscarriage
cf tha arbitrator, uniess hae fails to decide on
ail the matters referred to him, or exceeds his
jurisdictiou, or is guilty of soe miscouduct
in the course of the case.

In the Court of Chancery questions invol-
ving coruplicated iniquiries, particu larly in
matters of account, are always made the suh.
ject of reference te a Judge at Chaushars,
'fhase refèen ces are practicaily conducted ho-
Sire the chief cli, but ariy party is cîitled,
if lie thinlis fit, ho rprqoire iliat any qoe ýîuien
arîsing in the course of the proceedings chlaRl
lie sulunitted tý the Judga Isiîoscef for citci-
'sien.Ir uhacetsedcsncthJde
is g'iv ucî tfc'" lin huis ben Sitting in Court al
day hearing cau;e s It h-as lî-eai r,îîesoe
te us triat tbh s ymt'ehîi dw'as o uc -Fac-
tion, and that i leve îh no' i-ff cit Ioiai
pn'Vvýu' te isPro'e of r e husii 'i, 1 ' ei, and,
at due a,u "aieý r giîve th-at per~
tion to tihe busiiness, il Ciuri wiin wa!3

c mn~ oui'ted l)en rei$euce a ou'' £0 the in
Cusi vere scudte 1b uthe oid rc'fer-

ocas te) 'le M icrars H boey
lu th(e Ce m t cf Adu il refr'renoo are

rilw .ys Lo ris R.g Caiusss îo if'
hy eue oîr two riercliaurs or otir Bi lied par-
sonSs as aissessors or advi,,ers ; the R ,gistrar
from. bis kouîwiedge cf lacs, ie enalla te re-
gulate tise eoaduct of tise case ; the nsie:î'huïrts
-'-a8suming thens te ha properly chon-

jliiarch, 1871.


